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This Issue in Brief 


Probation Supervision: Where do we go from here? 


ROBATION TODAY stands at a threshold un- 

like any faced in its history. The Federal Pro- 

bation System, now over 60 years old, con- 
fronts what has been deemed its greatest challenge 
ever: How will it adapt to and implement the sweep- 
ing changes created by the passage of the Com- 
prehensive Crime Control Act of 1984 while, at the 
same time, shaping a place for supervision befitting 
its historical importance to our system? 

The public’s search for effective responses to the 
problem of crime has brought serious consequences 
for community corrections. The Federal sentencing 
guidelines were mandated by the United States Con- 
gress and fashioned by the United States Sentencing 
Commission as a response to a perceived public out- 
cry for change. The traditional role of the Federal pro- 
bation officer as investigator and sentencing advisor 
to the judge and advocate, broker, and authority 
figure to the probationer/parolee is straining under 
the weight of new and different duties pursuant to 
the guidelines and a different, less treatment-oriented 
focus that has evolved in recent years. Experience 
has taught us lessons about probation, its mission, 
and its limits. We now have several years perspective 
on the “‘nothing works”’ premise. Furthermore, as in 


other disciplines, technological advances now offer 
the field of community corrections unprecedented 
options in which there are opportunities for both vice 
and virtue. These issues help shape and focus the 
debate as we define the appropriate and most effec- 
tive role for probation and probation supervision. 

This symposium is Federal Probation’s latest con- 
tribution to this very important ongoing discussion. 
Our hope is that the thoughts expressed here will 
stimulate further thought and comment from you, 
our readers. 

The editorial staff wishes to thank Alvin W. Cohn, 
D.Crim., who served as guest editor for this special 
issue. His article is the first of seven presented here. 


The Failure of Correctional Management—The 
Potential for Reversal.—In this article, author 
Alvin W. Cohn points out some of the differences be- 
tween “‘pedestrian” and “‘progressive’’ correctional 
managers and, particularly, the kinds of risks key 
decision-makers must take if they hope to achieve 
competency, organizational renewal, innovation, and 
creativity. He suggests that social casework is an 
outmoded approach to dealing with offenders, es- 
pecially since most staff are ill-equipped to use the 
model effectively. He discusses six imperatives for 
leadership and identifies 12 critical problems con- 
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fronting the field of corrections and the posture a cor- 
rectional manager must take if they are to be re- 
solved. Finally, he discusses the role of power in 
correctional management and asks for less rhetoric 
and more action. 


Probation: A System in Change.—Priorities 
among the various goals of criminal sanctions, which 
finally determine the nature of community correc- 
tions, have changed radically in the last 15 years, and 
discretion commonly associated with probation has 
been reduced and structured. In addition, a number 
of other trends consistent with these changes are 
shaping the direction of probation into the 1990’s. 
In this article, author Vincent O’Leary examines the 
nature of these changes and describes six trends 
likely to influence probation supervision in the next 
decade. 


Observations of a “Friend of the Court” on the 
Future of Probation and Parole.—In this article, 
author M. Kay Harris highlights a number of trou- 
bling trends in probation and parole practice and 
outlines some steps toward a more promising course 
for the future. She raises questions about the role 
that noninstitutional personnel and programs have 
played in the recent movement toward a “get tough” 
stance in corrections and calls for reinfusing concern 
for human rights into the heart of sentencing debates 
and correctional practices and by giving greater 
deference to the liberty interests of offenders. A 
typology of sanction forms is applied to house arrest 
involving electronic surveillance to clarify the liberty 
interests involved. The article calls on probation and 
parole personnel to take a more active role in 
resisting the expansion of the repressive powers of 
the state and in promoting a more constructive and 
caring approach. 


Return to John Augustus.—In spite of the 
“nothing works” verdict on probation and parole, 
author John P. Conrad argues that the only hope of 
damping down the prison population explosion is the 
vigorous development of intensive models of field 
corrections. Although surveillance must be an es- 
sential element of the intensive model, Conrad con- 
tends that we must revive the original approach of 
John Augustus in which probation was essentially 
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benevolent and friendly assistance to offenders. 


Something Works in Community Supervision.— 
Authors Eisenberg and Markley report on Client 
Management Classification (CMC), a case manage- 
ment system developed for probation and parole 
officers which uses a semi-structured interview to 
assign clients to one of five distinct supervision 
strategy groups. The authors discuss the results of 
client outcome studies in Texas parole where the 
system is used, highlighting the policy implications 
of the research, as well as the direct and indirect 
benefits of the CMC system. 


Sentencing Theory and Intensive Supervision Pro- 
bation.—Intensive supervision probation (ISP) has 
been hailed by many as an important element in the 
future of probation. Authors Alan T. Harland and 
Cathryn J. Rosen point out, however, that policy- 
makers wishing to weigh the potential of ISP are 
faced with a lack of conceptual clarity that hinders 
determination of its strengths and weaknesses in 
relation to other community-based or custodial sanc- 
tions. According to the authors, rational assessment 
of the relative merit of ISP hinges crucially upon 
unambiguous understanding of fundamental goals in 
terms of which it can be defined, designed, and eval- 
uated as a solution to problems perceived to charac- 
terize alternative sentencing options. Emphasizing 
its short-term, in-program orientation and heavy 
reliance upon incapacitative and specific deterrent 
techniques, this article analyzes the dominant philo- 
sophical motivations driving modern ISP develop- 
ments and discusses implications of attempts to 
remold probation as prison-in-the-community. 


The Investigative Role of the United States Pro- 
bation Officer under Sentencing Guidelines.—In this 
article authors Susan Krup Grunin and Jud Watkins 
review and assess the implications guidelines sen- 
tencing will have upon the present investigative skills 
required of a probation officer. The authors begin 
with a brief background on the guidelines and pro- 
ceed to a discussion and analysis of new skills: 
evaluating factual information, resolving disputes, 
testifying in court, and maintaining consistency in 
guideline application. 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of thought, but their publication 
is not to be taken as an endorsement by the editors or the Federal Probation System of the views set forth. The editors may or may 
not agree with the articles appearing in the magazine, but believe them in any case to be deserving of consideration. 
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The Failure of Correctional Management— 
The Potential for Reversal 


By ALVIN W. COHN, D.CRIM.* 
GUEST EDITOR 


Introduction 


HE DEVELOPMENT of strategy for those 

in the political arena, to paraphrase Whit- 

taker Chambers (as quoted in Blumenthal, 
1986:24), should be a primary concern for managers 
and if they will not surrender on its terms or to its 
terms, must learn to maneuver within its terms. ‘“‘To 
live,’ he wrote, “is to maneuver.’ This view of 
politics is as applicable to the field of corrections for 
its managers must not only learn to maneuver, they 
must guide their agencies in truly turbulent times. 

It may be unfortunate but true that those who 
have learned to survive political, judicial, and 
legislative machinations have done so at significant 
cost to their agencies and programs. Those who sur- 
vive, but do not thrive, it can be said, have taken a 
“‘pedestrian’’ view of their roles and responsibilities. 
Their view is frequently narrow, if not tubular, as 
they hold on to their positions at great personal and 
programmatic cost. 

Fortunately, there is a sufficient number of “‘pro- 
gressives”’ in the field who have vision, understand- 
ing, wisdom, and move proactively rather than reac- 
tively through the societal and superordinate 
minefields. They exercise leadership, recognize the 
need for internal as well as external support groups, 
plan for change, and appear to be willing to take 
calculated risks in the stewardship of their agencies. 
They are a different breed of correctional managers 
from their predecessors. They breed success rather 
than failure (see, for example, Cohn, 1973, 1979a and 
1981). 

Is corrections, and especially probation, stabiliz- 
ing itself or is there to be more dramatic change? I 
think the former more likely to occur than the lat- 
ter. There is no doubt that society demands that 
miscreants be controlled, but there is willingness to 
manage this social problem according to constitu- 
tional guarantees. But, society also demaids—and 
is entitled to—positive results. 


Service to Clients 


Irrespective of philosophical approach, clients are 
being supervised in one fashion or another by those 
with derivative authority from the courts and 
legislatures. That this will continue and at greater 
intensity as a result of increased caseloads is 


undeniable. However, unless policy decisions are 
made concerning how better to deal with such 
caseloads and by agency-based managers, these deci- 
sions will be made by superordinates and not 
necessarily in the best interest of the agency, its 
staff, or the clients. 

Instead of fighting the conjunction of forces be- 
tween internal and external agents to monitor and 
develop programmatic services and programs, cor- 
rectional leaders should work with these superor- 
dinates to forge a more meaningful, administrative 
partnership. What used to be a laissez faire super- 
visory stance needs to be re-directed into a positive, 
systematized collaboration to ensure that clients, 
staff, and programs receive creative input and the 
maximization of resources. 

That we are in an era of transition is unques- 
tionable and that responsible and responsive change 
in the way corrections does business is undeniable. 
Changes in beliefs, cultural patterns, processes of 
interpersonal relationships, and styles of manage- 
ment in the larger society should be reflected by 
changes in correctional practice. A decade ago, 
Schrag (1971:9-10) suggested: “‘Conceptions of crime 
and control, of deviance and social order, are respon- 
sive to changes in man’s experience, knowledge, 
technology, institutions, and physical resources.” He 
goes on to state (p. 10) that the primary task is not 
one of crime control, but the management of social 
change; and“. . .if the task is more difficult today 
than before, it is largely because of the increasing 
disparities in people’s beliefs, interests, practices, and 
resources.” 

Interestingly enough, almost one-half century 
earlier, Sheldon Glueck (1936:326-328) suggested that 
it was important for the field of probation that it con- 
struct an effective ‘‘science and art of correction.” 
To do this, he argued, it was necessary for the 
administrator to take into consideration the moral 
milieu of the time, the tremendous mobility of the 
population . . . and the conflict of penal philos- 
ophies. In summarizing the state-of-the-art of proba- 
tion of 1936, Glueck said: ‘Probation cannot be suc- 
cessfully conducted from the humanitarian and scien- 
tific viewpoint of modern social work, as long as other 


*Dr. Cohn is president of Administration of Justice Services, 
Inc., Rockville, Maryland, and a member of Federal Probation’s 
advisory committee. 


instruments and institutions tied up with probation 
have different and contradictory objectives.”’ 

Therefore, as Glueck long-ago suggested and I 
would concur today, no matter how much the field 
of social casework has contributed to the field of cor- 
rections, its utility and appropriateness as almost the 
sole approach to dealing with offenders must and 
should be reduced. The skills and resources simply 
do not permit it; the needs of many clients do not 
require it; and other agencies in the community are 
better prepared to provide it. Yet, social casework 
remains the approach of choice, especially by 
“pedestrian” administrators who were schooled in 
and remain governed by “‘the old ways” —ways which 
die hard by those least willing to take risk, but who 
still control agencies. 


Probation and Social Casework 


From its earliest days, probation, as a system and 
a process, was nurtured and expanded from a social 
casework perspective. It was born in the Positive 
tradition of dealing with the individuality of the 
offender—one who was not viewed as having free will, 
but one who was suffering from the pushes and pulls 
of life over which there was little or no control. Pro- 
bation, as an alternative to institutionalization, was 
necessarily geared to attempts to understand the 
offender and why he or she engaged in criminal 
behavior. Probation was an experiment in social 
welfare poucy that was accepted cautiously by the 
judiciary and reluctantly by society at large. 

There is no doubt that probation developed as 
“‘professionalism’”’ prospered. It was and remains a 
noble attempt to save those who have been viewed 
as ‘“‘sick”’ and in desperate need of change. It became 
a medico-welfare approach to controlling crime and 
delinquency and was enhanced by what has been 
called the “rehabilitative ideal.’ This approach 
toward treatment and cure was succinctly summa- 
rized by Charles Chute (1938:43), then executive 
director of the National Probation Association, who 
a half century ago stated: 


Probation work was begun and has been carried forward in a 
spirit of high idealism . . . . It was established to save the 
unfortunate victim of himself or of his untoward surroundings, 
to reclaim him, to offer “‘another chance”’ under more favorable 
surroundings, to apply the power of intelligent, friendly, per- 
sonal guidance, so often lacking in the lives of offenders. 


That social casework became and remains for some 
the primary approach to dealing with offenders was 
extolled in 1930 by Professor Harry Best (pp. 
506-507) as follows: 


Probation shows forth in extraordinary measure the possibilities 
and implications of social case work, and at a vital point. Its 
aim is the reform and rehabilitation of the offender . . . (and) 
it will rank second to nothing else among the achievements of 
human society. (emphasis added) 
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Casework in Disrepute 


Rehabilitation efforts, notwithstanding the case- 
work model, have been in disrepute since the so-called 
Martinson report (Lipton, Martinson, and Wilks, 
1975). This has been confirmed in some measure by 
Sechrest et al. (1979) and Albanese et al. (1981) and 
lamented by Allen (1981). Further, research indicates 
that probation itself has had questionable impact as 
a successful intervention model (see, e.g., Petersilia 
et al., 1985). As a consequence, these findings have 
combined to precipitate profound changes in correc- 
tional philosophy and programming. 

In 1976, the Comptroller General of the United 
States issued a report on probation and concludes 
(p. 25) that probation cannot effectively rehabilitate 
offenders and protect society as long as problems in 
the delivery of services exist. The report suggests 
that a highly significant statistical relationship exists 
between the extent to which offenders receive needed 
services and their success on probation—at least in 
terms of successful completion of probation term. 

Administrators who remain unaware of these 
changes, the results of research studies, and changes 
in societal mood, and who refuse to accept them are 
either stupid, naive, or some combination of the two. 
That these non-risk takers, who fortunately are in the 
minority, are oblivious to societal changes, needs, and 
demands and are still in command of their agencies 
is nothing short of a tragedy and truly reflect what 
is meant by ‘‘the failure of correctional manage- 
ment.”’ 


Managers Should Think 


“People should think things out fresh and not just 
accept conventional terms and the conventional way 
of doing things,’ Buckminster Fuller once said. The 
brilliance of Albert Einstein, in part, was reflected 
in his commitment to Gedankenexperimente, a favor- 
ite ploy of his, which is German for “‘thought experi- 
ment,’’ wherein one attacks a problem or situation 
by setting up a series of events and constraints, and 
then solves them in one’s head. Although it may seem 
like 2 paradox and challenged as a process by critical 
decision-makers, Einstein’s approach may be useful 
to correctional administrators, for it suggests that 
free thinking to solve problems may be better than 
the formalism and logic of rational decision-making. 

Historically, corrections has on occasion taken a 
hard look at itself, but this has occurred mostly as 
a result of dramatic events and external pressures, 
rather than as a result of introspection and internal 
examination. Attica, prison/jail overcrowding, court 
intervention and the appointment of masters (a new 
career!), legislative abolition of parole, determinate 
sentencing, and the increasing presence of private 
corrections are but a few examples in recent history 


4 


THE FAILURE OF CORRECTIONAL MANAGEMENT 


that come to mind. But they are examples that have 
resulted in injposed changes in corrections, and 
changes which have been met with resistance in 
many correctional quarters. 

Further, as the authors of a 1978 report state in 
a disheartening voice (Nelson et al., p. 2): 


. .considering community corrections in its entirety, it is 
easy to become discouraged about the prospects for genuine 
institutional reform. The mainstream of probation and parole 
is not grossly different from what it was a decade ago. Too often, 
new and innovative efforts are essentially ‘‘side shows’ — 
intriguing, exciting, but devoid of major impact upon the overall 
operation. 

If correctional administrators generally have been 
unwilling or unable to innovate (Cohn, 1979b), in part, 
this must be laid at the doorstep of diminished 
resources. When a manager is called upon to keep the 
agency afloat in spite of increased demands for serv- 
ices and in the face of a disgruntled, overworked 
staff, there probably is little time to innovate. The 
shame, however, is that under such circumstances, 
the real leader would reassess programs, look for dif- 
ferent ways to solve old problems, reject tradition for 
tradition’s sake, forge new partnerships and new con- 
stituencies, and otherwise take all necessary risks 
and steps to direct his or her organization in ways 
that reflect leadership. 

Unfortunately, it is probably true that contem- 
porary concerns often alert us to aspects of the past 
that previous experts in the field of corrections have 
overlooked. Yet, it may be this very accumulation of 
perspectives, including old dogmas, that keeps the 
past continuously alive when it should have been put 
to rest years ago. 

In Making a New Science (1987), author James 
Gleick reflects on the works of Thomas Kuhn, the 
historian of science, who discusses the fitfulness of 
progress. According to Kuhn, people hold on to 
familiar concepts for as long as they can, allowing 
shifts to take place only long after it should have 
become plain that the old concepts simply do not suf- 
fice. If correctional administrators are to face—if not 
create—change, can this occur without fulfilling 
Emerson’s dictum that man is great “‘not in his goals 
but in his transitions?’ Is the issue further exacer- 
bated by the fact that the problem for these ad- 
ministrators is not arrogance, but apathy; not power, 
but passivity? 


Six Imperatives for Leadership 


To paraphrase John Keegan (1987) in The Mask 
of Command, the author argues that to be a suc- 
cessful leader, a manager must master five impera- 
tives: the imperative of kinship (persuading his staff 


that he understands and cares for them); the im- 
perative of prescription (being able to tell the staff 
exactly what he wants and why); the imperative of 
sanction (convincing the staff that they will be 
rewarded for doing what they are supposed to do and 
punished if they do not); the imperative of action 
(knowing when to act); and the imperative of example 
(showing that he is capable of doing what he asks the 
staff to do). According to current management 
theory, a sixth imperative could be added: the 
imperative of participative management (proving to 


’ staff members that their collective voice is essential 


in formulating policies and procedures that impact 
them). 

There are some caveats associated with planned 
change which have resulted in some correctional 
managers’ resistance, but perhaps for the wrong 
reason—inertia. Yet, in view of the above discussion 
and, paradoxically, it would appear, as Tom Peters, 
the author of In Search of Excellence and Thriving 
on Chaos, who discusses large corporations, has 
stated (1987: 3), there are five areas of management 
which constitute the essence of “proactive’’ perform- 
ance in our chaotic world. 

They include: (1) an obsession with responsiveness 
to external agents and forces, (2) constant innovation 
in all areas of the organization, (3) partnership—the 
wholesale participation of and gain-sharing with all 
people connected with the organization, (4) leadership 
that loves change instead of fighting it, and (5) con- 
trol by means of simple support systems aimed at 
measuring the “right stuff” for today’s environment. 

It is important to note that what Peters suggests 
appears to be contradictory to the prior discussion 
about failures in correctional leadership. More 
rightly, the issue is one of absolutes; it is a matter 
of degree rather than rightness or wrongness. Peters 
uses such terms as “obsession,” ‘‘constant,”’ 
“wholesale,” “love and fighting,” and total “control.” 
In a sense, he urges moderation, not total commit- 
ment. A careful reading suggests that his thesis is 
that the only way for an organization to be excellent 
is to improve constantly and respond to changing 
conditions. He argues that there indeed are no 
a_solute answers, but that “‘renewal’’ is what is 
critical. 

And, this may be the essential point about the 
future of correctional leadership: the development of 
a cadre of managers who can think; who can 
anticipate future problems and needs of staff, clients, 
agencies, and communities; who can recognize the 
need for and cultivation of support groups and con- 
stituencies; who have a vision of the future of cor- 
rections; who can deal with superordinates in firm, 
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realistic, but understanding ways; who can develop 
agency-based priorities and work strategically to find 
the requisite resources for implementation; who are 
not fearful of evaluation and assessment; and who 
are committed to and find the means for organiza- 
tional renewal. 


Critical Problems 

What, then, is a correctional administrator to do? 
How can he or she develop a stance of thriving rather 
than merely surviving, of finding the resources 
needed for renewal? How can the administrator 
become “progressive” rather than “pedestrian?” 
What, in the final analysis, are the critical problems 
that must be faced if corrections is to be a meaningful 
service today and in the future? 


The sensitive administrator is faced with a number 
of critical problems and issues, including: 


1. The need to reassess the organization in terms 
of its goals and priorities; to re-examine man- 
dates and requirements; and to evaluate re- 
quired resources to mount effective delivery 
systems of services. 

2. The need to develop processes for account- 
ability for all staff, regardless of hierarchical 
position in the organization; and to develop fair 
but appropriate means for evaluating perform- 
ance as such relates to organizational mission 
and goals. 

3. The need to develop program evaluation 
strategies to determine which programs and 
services are effective, which indeed do or do not 
meet established programmatic objectives, and 
to be prepared to discard those programs which 
do not meet defined needs in a cost-effective 
manner, even though they may be popular serv- 
ices. In short, the administrator must learn how 
to husband scarce resources in order to utilize 
them as efficiently as possible without sacrific- 
ing the clients, courts, or communities. 

4. The need to say ‘‘No” when it is not possible 
to take on new assignments without appro- 
priate resources, when such a declination would 
be received unpopularly, or when the proposed 
new service does not fall within the mandate or 
priorities of the organization. 

5. The need to insist on consistent, quality serv- 
ices from all staff. 

6. The need to reject old dogmas—old ideas, 
simply because ‘‘that is the way we have always 
been doing it.” 


7. The need to develop a style of management 
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that reflects participation and an organiza- 
tional team effort that results in commitment 
to service, willingness to take risks, and an at- 
mosphere which provides mutual support. 

8. The need to develop support groups and 
constituencies among staff, judges, legisla- 
tors, elected political officials, and critical 
community-based groups and organizations. 

9. The need to resist change that is inappro- 
priate, create change where it is appropriate, 
to innovate where indicated, and to seek 
renewal when needed. 

10. The need to relate to other units and com- 
ponents of the administration of justice in a 
collegial manner in order to enhance systema- 
tization efforts. 

11. The need to deal with, if not embrace, private 
correctional efforts in order to develop a coor- 
dinated and effective delivery system of serv- 
ices in the community. 

12. The need to develop responsible training—and 
more training—at the inter- and intra-organi- 
zational level, not only in substantive areas of 
concern, but especially for middle and top- 
management personnel in process areas of 
concern. 


Difficult Tasks for the Future 


The correctional manager of today and tomorrow 
has a difficul’ task. He or she not only must learn 
how to balance competing and conflicting goals and 
demands, there is also the need to negotiate and com- 
promise. It is easy to prescribe, it is difficult to treat. 
However, the successful manager, as Bartlett and 
Kayser (1973:xi-xii) suggest, must learn how to 
problem-solve, not concentrate on blame-fixing. 
Further, as Jay Hall (1980:56-57) argues, a manager 
must always seek ‘‘competence’”’ in himself and those 
with whom he works, for it leads to ‘‘. . .creativity 
(which) is an outgrowth of commitment and both, in 
turn, are by-products of a third antecedent factor, 
participation... .which is the activating agent.” 


Hall goes on to state (p. 251): 


A commitment to competence will . . .require a different kind 
of management... .(those) who can deal in a productive way 
with the multitude of human forces...which are unleashed in 
the organizational community. All that is required to insure 
such management is to recognize the dependency of organiza- 
tional competence on managerial competence and develop 
managers accordingly. 


A competent manager not only is unafraid of 
power, he willingly uses it to develop and sustain 
meaningful systems and programs. Further, as Ben- 
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nis and Nanus (1985:17) point out: 


. . .power is the basic energy needed to initiate and sustain 
ection or, to put it another way, the capacity to translate in- 
tsntion into reality and sustain it. Leadership is the wise use 
of this power. 

Corrections is often viewed as a slow-moving, rigid 
bureaucracy that can fail to act appropriately and 
swiftly to meet ongoing challenges. Accused of 
inflexibility and obeisance to the dead hand of 
custom, such organizations breed contempt among 
staff and those persons for whom services ostensibly 
are being provided. On the assumption that these 
conditions can be reversed, there is no room for 
incompetency, ineptness, or inadequacy among its 
managers. If correctional management has failed, 
there is no one to blame but the managers. There are 
no “paralyzing rigidities,’ as Greenblatt et al. (1971: 
xvii) use the term, there are only inflexible managers. 

Competency, commitment, creativity, change, and 
innovation perhaps should be the hallmarks of suc- 
cessful management in corrections. Obviously, it is 
almost always easier to “‘say’’ than to ‘“‘do.’’ What 
is needed is less rhetoric and more action. As 
Updegraff (1961:36) concludes: ‘‘The world is 
cluttered up with unfinished business in the form of 
projects that might have been successful, if only at 
the tide point someone’s patience had turned to 
active impatience.” 


For the correctional manager, yesterday has been 
and today is now. All we have left is tomorrow. Since 
there is much to do, shouldn’t we get on with it? 
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Probation: A System in Change* 


By VINCENT O’LEARY 
President, State University of New York at Albany 


ARALLELING OTHER changes in 
Prrmerce' political environment, there has 
been a growing dissatisfaction with govern- 
ment programs dealing with the nation’s marginal 
or deviant populations (the poor, the criminal, the 
uneducated). Nowhere has this been more evident 
than in the field of corrections where demands for 
fundamental reform have been advanced by conserv- 
atives and liberals alike. One of the most dramatic 
manifestations of these calls for change has been the 
abolishment of discretionary release from prison in 
a number of states. 

There have been less obvious, but nonetheless im- 
portant, changes in community supervision— 
probation and parole—as well. There have been 
many, but they have centered chiefly around two 
major themes: a) sanctioning goals and b) dis- 
cretion—its amount and its location. It may be 
helpful to briefly trace the nature and history of these 
issues and trace their implications for community 
supervision, particularly probation, in the next 
decade. 


The Era of Treatment and Broad Discretion: 
1920—1970 


This was the age of rehabilitation, a time during 
which a good deal of the theory and technology of 
probation and community supervision developed. It 
was personified by the professional probation officer 
who had a special responsibility for changing clients 
and was given a good deal of discretion to do so, in- 
cluding the power to employ coercive means if they 
were necessary for the therapeutic process. Although 
there was an immediate concern about new criminal 
violations, the emphasis was on fundamental change. 
The aim was to intervene into the life of the offender 
so that when released from probation, he or she would 
choose not to commit crime again. 

Probation services employed standardized case- 
loads because there was a standard job to do. Essen- 
tially it was, at least in theory, basically a matter of 
counseling and referral to community agencies. 


* Adopted from the keynote address given before the National 
Conference for Chief U.S. Probation and Pretrial Services Officers, 
Washington, DC, June 29, 1987. 


Presentence investigations were designed to identify 
the causes of the criminal’s behavior and to enum- 
erate the interventions necessary to alter those 
causes. Rehabilitation was forward looking; its vision 
was long and clearly focused on the prevention of 
future crime. 


An attack on rehabilitation took place in the early 
1970's, chiefly attributed to Robert Martinson, who 
declared that empirical evidence failed to show that 
treatment worked in any universal way. His findings 
were characterized as proclaiming that ‘‘rehabilita- 
tion doesn’t work,” an overstatement that distorted 
the actual findings. The fact is that treatment does 
work in some cases for some kinds of people, but the 
interpretations of Martinson’s findings were trum- 
peted loudly. The inevitable result was to raise ques- 
tions about the legitimacy of the parole release func- 
tion and community supervision. 


The Era of Desert and Minimum Discretion: 
1970—1980 


If rehabilitation was not to be the purpose of 
sentencing, what was? The answer was just deserts, 
an old-fashioned idea brought up to date. It focused 
on proportionality between crime and punishment, 
not on the control of crime. Its sole aim was to set 
a fair sentence. Thus its perspective was backward 
looking and totally preoccupied with the character 
of the crime committed, not what the offender was 
likely to do in the future. 

The core idea was to develop a system whereby 
the exact, just penalty for a crime was clearly 
articulated in advance and uniformly applied, which 
led, in turn, to an inexorable conclusion. If the only 
purpose is a fair punishment based on the crime com- 
mitted, it is possible to fix the precise sentence for 
an offender at the moment of sentence, since all rele- 
vant information regarding that decision is known 
at that time. The remaining foundation of the ra- 
tionale for parole boards fixing the time of release 
from prison crumbled. 

Desert also caused a devaluation of the worth of 
community supervision. Much of the energy and 
force for developing and maintaining a professional 
personnel corps was spent with the loss of rehabilita- 
tion. However, despite this ambiguity of purpose, 
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across the United States most probation agencies 
went on as they always did. They served such an in- 
credibly important function in our society that mere 
theory could not displace them. But clearly there was 
a growing critical attitude toward probation as the 
possibility of treating individuals receded. Proposals 
for ‘‘justice models’’ as a substitute organizing prin- 
ciple were made, but they had little appeal to budget 
makers. More fatally, they had no relevance to the 
growing demands for crime suppression in this 
country. 


The Era of Incapacitation and Structured 
Discretion: 1980's 


The failure of desert to address crime control con- 
_ cerns soon led to its demise as a widely accepted sole 
purpose of a sanctioning system. Still another old- 
fashioned purpose emerged: the notion of incapacita- 
tion. If you can’t change people, you certainly can 
control them. Indeed, the growth of prison popula- 
tions was, by some, welcomed. The manifestation of 
the growth of the incapacitation philosophy is re- 
vealed in many other ways as well. For example, 
much of the contemporary emphases on intensive 
surveillance/supervision and electronic monitoring 
are essentially incapacitative in purpose. 

However, nowhere in the United States has in- 
capacitation taken over as an exclusive purpose of 
sanctioning. Increasingly, desert (and its cousin, 
general deterrence) is used as a limiting principle 
under which the state cannot impose a sanction more 
than is deserved or less than is deserved. Within 
those bounds the purposes of incapacitation may be 
served. Elements of rehabilitation continue to exist, 
but at a modest level. The reintroduction of risk con- 
trol purposes—treatment and incapacitation—raise 
questions about the logic of abolishing all forms of 
discretionary release from prison. Information may 
well be secured after sentencing that has important 
bearing on when a particular inmate might be moved 
to the community, under stipulated conditions, 
without an undue increase in risk to the public. 

While the United States Sentencing Commission, 
for example, chose not to specify explicit sanction- 
ing priorities, it is clear that, on the whole, incapacita- 
tion is a prominent feature of the new code, as is 
desert. Treatment also continues to exist, but clearly 
as a much lower priority, at least insofar as it is a 
mandatory feature of the system. Because of these 
risk control features, it becomes at least arguable 
whether all forms of discretionary release should be 
abolished in the Federal system. 

Another characteristic of this era is the recogni- 


tion that discretion is inevitable and the task is to 
recognize its existence and structure it. Typically, 
systems tend to be created under which expected 
decisions are specified for given types of cases, and 
the decision maker is required to explain any signifi- 
cant variation from an expected outcome. The United 
States Sentencing Commission has done precisely 
that through its guidelines under which specific 
sentences for specific crimes are detailed and a review 
of the articulated reasons for deviations from those 
outcomes is made possible. 


Trends in Probation 


These trends in sanctioning purposes and discre- 
tion control have affected not only the criminal 
justice system in general, but they have had special 
effect on community supervision programs. For 
example, under the new Federal sentencing pro- 
cedures, probation officers are expected to help deter- 
mine risk probabilities and culpability in individual 
cases. They are expected in their presentence in- 
vestigations to address these issues that are almost 
determinative of the sentence to be fixed by a judge, 
a particularly grave responsibility since there may 
be no parole board to alter such sentences once set. 

In addition to these specific characteristics of the 
new system, there are many other items on the 
agenda facing probation supervision in the next 
decade. Six bear mentioning. 

First, there is pressure to ensure that the infor- 
mation gathered, the conditions judges fix, and the 
behaviors in which probation officers engage have a 
direct relationship to the sentencing goals being pur- 
sued. Thus, if we choose to have someone pay restitu- 
tion (a just desert goal), there is need to demonstrate 
proportionality between that restitution and the act 
committed. 

Then there is the growing expectation that condi- 
tions will be much more focused and specific than in 
the past and probation officers will be expected to 
enforce them more uniformly. Too often a general 
condition, such as requiring all probationers to seek 
employment, simply opened the door to selective 
enforcement and, more often than not, few violations 
were actually ever reported to a court. Increasingly 
the aim is to set out only those conditions that the 
court means to have enforced and then have proba- 
tion officers enforce them. 

Secondly, the acknowledgment of risk control as 
an important function of the criminal justice system 
brings with it a need to face the central dilemma of 
risk control—errors are made when we predict. Some 
persons will commit crimes who were predicted as not 
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likely to, while others who would not have committed 
crimes are held in custody because false predictions 
are made that they would. Research has indicated 
that for every person we correctly identify as being 
a danger to society inevitably others will be 
mistakenly identified vo do not constitute such a 
threat (Directions for Community Corrections in 
the 1990’s, O’Leary and Clear, National Institute of 
Corrections, 1984, pp. 7-8). 

An important means of managing this problem is 
through the use of risk assessment scales. The 
technology for these has been around for nearly 50 
years, but they have become more prominent 
recently, not for predicting the behavior of individual 
offenders, but rather as classification devices through 
which offenders are placed in various groups. Of- 
fenders who are classified as high risk are expected 
to be treated in a certain way, those who are low risk 
are expected to be treated in another. If there are 
variations from those expected actions, they are to 
be explained. 

Across the United States the use of such in- 
struments is now quite widespread, and they are 
pivotal in systems in which risk control is an objec- 
tive. It should be clear that such instruments do not 
eliminate the problem of errors. Whenever we use risk 
criteria, mistakes are made. The advantage of risk 
assessment instruments is that they make explicit 
the existence of such errors, minimizing them 
through the use of objective scales, and encourage 
the development of strategies—such as gradual 
release mechanisms—that at least modulate their 
effects. 

Third, we now see much more emphasis on a 
variety of supervision methods rather than on the 
standard caseload that has been typical of probation. 
Small intensive caseloads are used for incapacitative 
purposes or to ensure that certain conditions of the 
courts are enforced when there is reason to believe 
that they will not otherwise be observed. Some treat- 
ment may be attempted in these small caseloads, but 
enforcement functions tend to be paramount. Most 
departments are moving toward gradations of 
caseloads in which there exists large caseloads for 
those who are judged to be at low risk, small inten- 
sive caseloads, and a variety of types in between. We 
expect to see more of this as the technology of super- 
vision becomes more complicated and elaborate. 

Fourth, inevitably, as there are increased varia- 
tions in the forms of supervision, rules need to be 
enunciated about how persons move across these 
levels of supervision, as well as with respect to their 
initial assignments. Typically, this kind of decision 
was left in the hands of probation officers previously, 
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but now we recognize the insufficiency of that solu- 
tion. Intensive supervision techniques can be quite 
onerous in terms of their demands on probationers, 
and their unchecked use raises questions of fairness. 
For example, while a sentencing judge might put a 
person under intensive supervision for 6 months, how 
is the decision made whether or not that person 
should continue in intensive supervision at the end 
of that time? Are all these matters returned to the 
court, or is the department given discretion? What 
are the rules with respect to placing a person already 
on probation in intensive supervision? If we require 
outside review before a person is incarcerated, should 
we not similarly require an outside review before an 
officer can place a probationer in an intensive super- 
vision program? 

Fifth, in order to better focus resources and secure 
greater accountability, there is a trend towards re- 
quiring an officer to articulate the specific objectives 
of the supervision he or she is pursuing in individual 
ceses. A major complaint against probation officers 
in the past has been a treatment model which allowed 
them almost unchecked sway over the lives of pro- 
bationers. In order to guard against this, there are 
now being developed in many parts of the country 
techniques that require that specific behavioral out- 
comes be articulated for each person under supervi- 
sion and related to the conditions of the court and 
the purpose of probation. By so doing, the officer’s 
behavior becomes visible and potential or actual 
abuses of discretion more likely addressed. 

Sixth, the growing emphasis on specificity of pro- 
bation goals with respect to individual offenders 
facilitates another trend, the development of infor- 
mation systems which not only record characteristics 
of individual offenders, but create opportunities to 
sum up these characteristics for entire caseloads and 
indeed entire agencies, thereby enabling managers to 
operate at a much more strategic level. In one recent 
experiment, probation officers in one jurisdiction 
identified 150 cases who needed drug treatment pro- 
grams and also indicated that such programs were 
nonexistent or of poor quality in 40 percent of the 
cases (Controlling the Offender in the Community, 
Clear and O’Leary, D.C. Heath Company, 1983, 
p. 146). It is only by specifying such outcomes and 
creating information systems that give feedback to 
individual officers and to whole systems that effec- 
tive utilization of resources and development of new 
resources can occur. Variations of these systems are 
growing in a number of places across the United 
States and powerful tools in strategic planning are 
provided to managers and decision makers because 
of them. 
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As one reviews the future of probation, one is 
reminded that there is reputedly an old Chinese curse 
which says, ‘“‘May you live in an interesting time.” 
I have been to China several times but unfortunately 
’ have been unable to find anyone who confirms that 
it is a Chinese statement. But whether it is or not, 


it appears that probation supervision systems are 
going to live in a very interesting time. Inevitably, 
interesting times are somewhat of a curse because 
of the turmoil involved. But I can’t think of a more 
exciting time to be in this field. 


Observations of a ‘‘Friend of the Court”’ 
on the Future of Probation and Parole 


By M. KAY HARRIS 
Associate Professor, Department of Criminal Justice, Temple University 


Y LAW dictionary offers the following 
of ‘‘amicus curiae”: ‘“‘Friend of 
the court. A person who is allowed to 
appear in a lawsuit (usually to file arguments in the 
form of a brief, but sometimes to take an active part) 
even though the person has no right to appear other- 
wise.”’ It defines a brief as “‘a written summary or 
condensed statement of a series of ideas or of a docu- 
ment.” This article is written in the spirit of a “friend 
of the court brief,” which summarizes some of the 
ideas and observations of an interested, but con- 
cerned, friend of probation and parole. 

I am deeply troubled by the status of probation, 
parole, community corrections, and corrections in 
general. Whether I look at the punishment system 
from the perspective of purpose, politics, populations, 
programs, policies, personnel, or prospects for the 
future, I am disheartened. I do not think, however, 
that the field is doomed to continue along its current 
path. I believe it can and should be redirected. The 
first part of this article highlights some of the recent 
developments and issues that I find especially troub- 
ling. The second part addresses some of the tasks 
that remain to be faced if we are to chart a more 
promising course. 


The Direction of Recent Developments 


Five years ago I wrote an article suggesting that 
a new generation of alternatives to incarceration was 
emerging and that this development presented 
important value questions that needed to be con- 
fronted. Since entering the corrections field in 1971, 
I had seen a decided shift in the arguments and 
strategies used to promote noninstitutional pro- 
grams and in the nature of the programs being 
developed. Although there were aspects of these 
changes that I found encouraging, I was fearful of 
the consequences of employing strategies that did 
not include addressing fundamental philosophical 
and value questions. 


1M. Kay Harris, “Strategies, Values, and the Emerging Generation of Alternatives 
to Incarceration,” New York University Review of Law and Social Change, vol. XII, 
no. 1 (1983-1984), pp. 141-170. 

2 David J. Rothman, “‘Decarcerating Prisoners and Patients,” The Civil Liberties 
Review, vol. 1, no. 1, Fall 1973, pp. 8-30. 


In a variation of Rothman’s “Noble Lie,’’? advo- 
cates of community-based programs seemed to be 
adopting a tactical prescription for achieving de- 
creased use of incarceration that read something 
like the following: conceal your distaste for incarcera- 
tion and your decarceration agenda and profess to 
be concerned only with alleviating prison crowding 
and saving money; attack probation and other con- 
ventional nonprison penalties as meaningless and 
soft on crime and emphasize how nasty and effective 
in detecting and repressing misbehavior the alter- 
natives you are supporting will be; and dismiss 
anything that smacks of rehabilitation or address- 
ing offender needs unless it can be disguised as serv- 
ing a punishment or control interest. 

I found this formula not only hard to swallow on 
ethical grounds, but feared it would contribute to a 
number of undesirable consequences. I feared that 
the formula being promoted wouldn’t work. I feared 
that decarceration would not result from concern 
about costs and crowding as long as the idea 
remained in force that the best way to respond to 
crowding would be to add more prison beds. I feared 
that by promoting newly developed sanctions as dif- 
ferent from and more effective than conventional 
alternatives to incarceration, reformers ran the risk 
that decisionmakers would apply these new, tougher 
sanctions to offenders who traditionally had received 
the milder, discredited ones. 

On a deeper level, I feared that designing new 
sanctions on the basis of what would “‘sell’’ would 
result in creation of programs that would be incom- 
patible with the underlying values and aspirations 
of those who promoted them. I also feared that even 
if some short-term diversion from incarceration were 
achieved by basing alternatives on the same values 
and assumptions that rationalize and justify im- 
prisonment, the long-term effect would be to further 
shore-up and legitimate the ideology that supports 
incarceration. More generally, I feared that endors- 
ing the notion of a need for greater correctional con- 
trol in the community and expanding the range of 
methods available to achieve it would contribute to 
a steady expansion of social contro! through the 
criminal justice system. 
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Changes in the Extent of Correctional Control 


Pragmatic considerations have not stemmed the 
tide of prison expansion. Despite avowed concern 
over the high costs of building and operating them, 
approximately 200,000 prison beds have been added 
at the state and Federal levels in the last decade® 
and thousands of additional beds are being planned. 
At the local level, a recent survey of 154 randomly 
selected jails found that building or renovation was 
under way in 44 percent.4 

The number of offenders being held in state and 
Federal prisons has virtually tripled over the last 15 
years.© The combined population of state and 
Federal prisons is now growing by about 1,000 
prisoners per week,® and if current population 
growth rates continue, the number of prisoners will 
double again by 1990.7 Yet the most dramatic 
growth has been occurring in the nonconfined por- 
tion of the correctional population. The population 
of offenders on probation and parole has been grow- 
ing at an even faster rate during the 1980’s than the 
incarcerated population. 

The reach of the penal system has attained truly 
astonishing dimensions. At the end of 1986, more 
than 3.2 million adults were under correctional super- 
vision or control, representing a 30 percent increase 
since 1983.8 These figures mean that as we entered 
1987, about 1 out of every 55 adults, 1 in every 31 
adult males, and 1 in every 9.” black adult males was 
under some form of correctional control.? 

Between 1979 and 1983, state spending for correc- 
tions increased at a rate of growth more than three 
times the overall rate of growth in state spending and 
by a larger percentage than for any other state- 
funded service.!° It is hard to escape the conclusion 
that politicians are more concerned about what they 


3 Bureau of Justice Statistics Bulletin, ‘Prisoners in 1985” (June 1986) and 
“Prisoners in 1986” (May 1987). 

4Corrections Compendium,” November and December 1986. 

5 In 1972, there were 196,183 state and Federal prisoners (Joan Mullen, et al., 
American Prisoners and Jails, vol. 1: Summary and Policy Implications of a National 
Survey, 1980 [U.S. Department of Justice], pp. 12-15). At year end 1986, there were 
546,659 (Bureau of Justice Statistics Bulletin, ‘Prisoners in 1986,’’ May 1987). If the 
average annual growth rate for the eighties of 8.8 percent continued through 1987, the 
total would exceed 591,000 state and Federal prisoners. 

6 American Correctional Association, ‘On the Line,” vol. 10, no. 5, November 1987, 
p. 7. 
7 Joan Petersilia, “Expanding Options for Criminal Sentencing” (Rand Corpora- 
tion), November 1987, p. 2. 

8 “Record 3.2 Million Americans are Under Correctional Terms,” The Philadelphia 
Inquirer, 12/14/87. 

9 These estimated rates are based on estimated resident population figures provided 
in U.S. Bureau of the Census, Current Population Reports, “Estimates of the Popula- 
tion of the United States, by Age, Sex, and Race: 1980 to 1986,” p. 23, and the distribu- 
tion of the adult correctional population by race and sex reported in Bureau of Justice 
Statistics Bulletin, “‘Probation and Parole 1985” (January 1987). 

10 Joan Petersilia, “Expanding Options for Criminal Sentencing” (Rand Corpora- 
tion), November 1987, page 2 (citing a 1985 National Conference of State Legislatures 
survey). 

11 Hecry Allen, Critical Issues in Adult Probation: Summary, NILECJ, September 
1979, pp. 63 and 195-197. 


perceive to be the political costs of appearing to be 
soft on crime than the economic costs of building 
more prisons. Last year I listened to a state legis- 
lative debate on a budget recission bill proposed on 
the basis of a projected budget shortfall. One speaker 
on behalf of the measure explained his support for 
provisions that would cut the funds appropriated for 
a number of social services by saying, ‘‘I too hate to 
see funds cut for medical assistance and foster care, 
but we have to cut somewhere, and we can’t cut the 
budget for prisons.” 


Proliferation of Sanctioning Options 


There has been tremendous expansion and diver- 
sification of noninstitutional penalties in recent 
years. Although the array of dispositional choices 
always has been broader than the “prison or proba- 
tion” choice usually discussed, the field has moved 
much closer to fulfilling the demand for a full con- 
tinuum of sanctioning options. More and more deci- 
sionmakers find that they have both the authority 
and the means for ordering restitution and other 
financial payments, community service, intensive 
supervision, house arrest, attendance at day treat- 
ment centers, commitment to work release or other 
residential facilities, and various forms of “shock con- 
finement,” including commitment to ‘boot camp” 
programs and other specialized regimes. They fre- 
quently are offered not only information derived from 
classification and prediction instruments, but also 
input from client specific planning services or com- 
munity review panels. Many new programs are 
available at a variety of dispositional points, from 
pretrial release through parole revocation, and they 
can be employed in a wide variety of combinations. 

The generation of alternatives to incarceration 


that has been developing during the 1980’s can be 


distinguished from its forbears of the 1960’s and 
most of the 1970’s on a number of dimensions, 
including dominant purpose, guiding philosophy, and 
nature and design. Old programs have been remolded 
and redirected. For example, both intensive super- 
vision programs and halfway houses or other residen- 
tial centers of the 1960’s and 1970’s typically were 
oriented toward reducing recidivism, based on the 
assumption that decreased caseload size, residential 
structure and support, and differential treatment in 
a community-based, community-directed, com- 
munity-supported program would result in improved 
service delivery and more efficient treatment.!! In 
the 1980’s, such programs typically are oriented 
toward obtaining compliance and maintaining con- 
trol during the period that offenders are in the 
program. 
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TABLE 1. ADULTS UNDER CORRECTIONAL SUPERVISION OR CONTROL—1984* 


States Ranked by Percent of Adult Population Under Correctional Control 


Adults in Jail, 
in Prison, on 
Probation or on 
Region and State Parole 
U.S., Total 2,665,386 
Federal 103,670 
State 2,561,716 
1. 20,168 
2. GA 134,011 
3. 328,209 
4. MD 89,569 
53,267 
6. DE 9,403 
7-8. FL 155,913 
7-8. WA 58,758 
9. LA 52,240 
10. NC 76,337 
CA 313,226 
12. NV 10,851 
13. OR 30,313 
14. VT 5,595 
SC 32,843 
16. NJ 75,578 
17-18. MI 87,314 
17-18. AZ 29,098 
19. IN 51,698 
20. OK 30,037 
21-22. AK 4,240 
21-22. TN 43,399 
23. NY 163,605 
24-25. MN 36,966 
24-25. HI 9,146 
26. IL 100,866 
27. RI 8,764 
28. NE 13,564 
29-30. MO 43,032 
29-30. AL 33,466 
31. -KS 20,027 
32. PA 98,938 
33. 24,505 
34. MS 18,275 
35-36. WI 34,932 
35-36. KY 26,992 
10,095 
38, AR 16,257 
39. VA 38,867 
40. OH 71,901 
41. NM 8,757 
42. WY 3,097 
43. MA 37,302 
44-45. ID 5,580 
44-45. MT 4,805 
46. IA 17,250 
47. ME 6,057 
48. SD 3,179 
49. NH 4,267 
50-51. ND 2,346 
50-51. WV 6,811 
Regional Average 
Northeast 453,373 
Midwest 483,075 
South 1,112,797 
West 512,471 


*Source: Bureau of Justice Statistics Bulletin, ‘‘Probation and Parole 1984,’’ Feb. 1986. All figures are from year end 
1984 except jail populations, which are for June 30, 1983. 
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Most of the latest wave of new generation sanc- 
tions—house arrest, electronic surveillance, day 
treatment centers, and shock incarceration/boot 
camp programs—were developed in response to 
prison and jail crowding and are explicitly and 
primarily focused on avoiding or reducing incarcera- 
tion. It is difficult to determine, however, the extent 
to which they may be contributing to that end. 

Based on admittedly limited empirical support, 
Petersilia concluded from a recent review of in- 
termediate sanctions that such programs either have 
avoided the type of net widening associated with 
attracting offenders who otherwise would be on 
probation or that “their designers have examined the 
characteristics of their probation and parole popula- 
tions and determined that ‘widening the net’ is 
appropriate for these populations.”!2 She cites as 
examples intensive supervision programs in New 
Jersey and Georgia, noting that the former only 
accepts offenders already serving prison sentences 
and that an evaluation of the latter suggested that 
over half of the participants were indeed prison- 
bound. 

For purposes of assessing how development of the 
new generation of intermediate penalties has affected 
the overall level and patterns of correctional control, 
however, other types of analysis should be under- 
taken. It is interesting to note, for example, that in 
1984, the latest year for which I have been able to 
construct a state-by-state ranking, the states that 
have the highest proportions of their residents under 
correctional control also tend to be states that have 
been among the leading innovators in developing new 
intermediate sanctions and programs. They also tend 
to be states that have been leaders in acting to pro- 
fessionalize probation and parole. 

Consider the case of Georgia, which (apart from 
the District of Columbia, a wholly urban area), tops 
the chart. At the end of 1984, 1 out of every 31 adult 
residents of Georgia was under some form of correc- 
tional supervision or control. Georgia has been 
among the first states to develop many of the new 
generation intermediate sanctions, beginning with 
restitution centers, intensive supervision, and man- 
datory community service, and extending to “‘boot 
camp’’/shock incarceration and, more recently, 
“revocation centers’ to be used as alternative place- 
ments for offenders who violate conditions of other 
non-prison penalties. Other jurisdictions have copied 
Georgia’s approach, including their campaigns for 


12 Joan Petersilia, “Expanding Options for Criminal Sentencing” (Rand Corpora- 
tion), November 1987, p. 87. 

13 Michael Sherman and Gordon Hawkins, Imprisonment in America: Choosing the 
Future (University of Chicago Press), 1981, p. 44. 
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marketing these programs as means of “turning up 
the heat on probationers,” being “as ‘punishing’ as 
prison,” and otherwise representing attractive op- 
tions for conservative citizens and decisionmakers. 

The picture in Georgia raises issues about the long- 
term consequences of tailoring the use of interme- 
diate sanctions to accommodate traditional attitudes 
and patterns of punishment, as opposed to seeking 
to effectuate a shift in orientation. Noting that 
Georgia has a larger proportion of its residents under 
correctional control than any other state, I am skep- 
tical whether taxpayers actually would be willing to 
lay out all of the resources that would be necessary 
to incarcerate all of the people for whom new pro- 
grams are said to serve as alternatives. In other 
words, it appears that Georgia may simply use new 
penalties to heip satisfy its hefty appetite for punish- 
ment and control, rather than using therm to scale 
back its use of other penal sanctions. 

As Sherman and Hawkins pointed out when they 
compared states that made the most and least use 
of state imprisonment (using data from 1976) in 
terms of their relative use of both jail incarceration 
and probation, ‘many of those states which most fre- 
quently employ penal confinement to deal with of- 
fenders also tend most frequently to employ proba- 
tion.”!3 They went on to say, 


What liberals too often overlook is that the greater use of one 
method of punishment does not necessarily imply less frequent 
use of another. An army that is equipped with a new offensive 
weapon does not instantly jettison, or limit the use of, all those 
weapons previously employed. The new weapon is seen as pro- 
viding extra firepower and an increasingly lethal potential; more 
of the enemy can be killed. In what some insist on calling the 
war against crime, the case is not very different. ... Additions 
to the penal armory make it possible therefore to “kill” more 
offenders, and the body count can be stepped up. ... '* 


It is difficult for me to weigh, on the one hand, the 
fact that a program like Georgia’s intensive super- 
vision program may actually keep several hundred 
people a year from being committed to Georgia’s 
prison system, with the very creditable fear, on the 
other hand, that the clothing in which the program 
is being draped may do a lot to shore up and en- 
courage the punitive, repressive philosophy and prac- 
tices that represent such a major obstacle to reduc- 
ing incarceration or developing more constructive 
approaches. I fear that short-term diversions from 
incarceration may be achieved at the expense of 
diminished prospects for longer-term shifts in direc: 
tion of punishment practices. 

On the other hand, comparison of recent changes 
among the states in prison populations and incarcera- 
tion rates reveals that while Georgia and Texas still 
are among the 10 states having the largest prison 
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populations, they no longer fall among the 10 with 
the highest incarceration rates per 100,000 residents. 
In addition, the percentage changes between 1980 
and 1986 in sentenced prison populations in both 
states were well below the average increase for all 
states and also below the average for southern 
states.15 

Many other forces obviously affect changes in 
prison use besides the availability of alternative sanc- 
tions, but these figures help temper somewhat my 
own skepticism in reveiwing claims that expansion 
and intensification of other penalties may help relieve 
some of the pressures to increase prison populations. 
However, I do not think the path that states such 
as Georgia and Texas have been following should be 
used as the model for the course the field ought to 
be taking for the future. 

Unfortunately, most discussion of the alternative 
courses available to probation and parole agencies for 
the future to suggest that there are only two options. 
The choice seems to be to “‘get tough’’ and do it con- 
vincingly or to accept being relegated to administer- 
ing a discredited, underfunded, residual sanction, the 
one that is reluctantly employed when no other op- 
tions are available. “Regular” probation is commonly 
dismissed by policymakers, researchers, and the 
public as being either meaningless and ineffective or, 
whatever the reality may be, hopelessly burdened by 
such a reputation. Petersilia, for example, in discuss- 
ing development of intermediate sanctions says, ‘‘It 
is very important that jurisdictions—and by exten- 
sion, the public—see these alternatives as more than 
means of strengthening, reforming, or repackaging 
probation. To begin with, the popular conception of 
probation evokes an image of lenient treatment for 
low-risk offenders. Thus, innovations that are seen 
in this image will raise public suspicion, if not 
hostility... 

Where strong leaders have galvanized support for 
probation agencies, the revitalization seems to be 
associated with a fundamental transformation in 
what probation involves, in its mission, activities, 
and values. Where probation looks the healthiest, it 
looks the least like the probation we traditionally 
have known. And I am not at all sure I like the defini- 
tion of probation that is emerging. Although it is 
understandable that efforts would be made to keep 
probation agencies flourishing, I fear that the im- 
plications of common paths being taken have not 


15 Bureau of Justice Statistics Bulletin, “Prisoners in 1986” (May 1987), p. 3. The 
sentenced prison population increased between 1980 and 1986 by 36.6 percent in Georgia, 
28.9 it in Texas, 65 percent in all states, and 46.1 percent in the south. 

6 Petersilia, “Expanding Options for Criminal Sentencing,” p. 9. 

17 David A. J. Richards, “Rights, Utility, and Crime,” in Michael Tonry and Nor- 

val Morris, eds., Crime and Justice: An Annual Review of Research, p. 264. 
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been fully explored. 


The Need to Resurface Value Questions 


It is small wonder that many probation agencies 
have chosen the “get tough” path and that those who 
have tried to hold onto their traditional identities feel 
alienated, bitter, and beseiged. However, I think 
there are other, more attractive options for the 
future. Realizing those options requires that proba- 
tion and parole personnel assume far more active role 
in changing the grounds of the debate, both by 
articulating more forcefully what is wrong with cur- 
rent trends and by reaffirming core values now being 
downplayed. We need to resurface the moral and 
ethical issues that lie at the heart of questions about 
the just imposition of criminal sanctions and to define 
more clearly the principles that should guide their 
resolution. 

Unfortunately, most debates concerning whether 
any particular punishment should be used and under 
what circumstances now are being carried out almost 
exclusively on utilitarian pragmatist grounds. Atten- 
tion is focused on questions of cost, public accep- 
tance, political support, and crime control effects. 
This is true of both supporters and opponents of 
various penalties. Thus, those who see a need for 
more imprisonment build their arguments on 
grounds of crime control—more incarceration is 
needed to incapacitate and deter—and advocates of 
decarceration argue that prisons are ineffective or in- 
efficient in securing those ends. Similarly, current 
debates about various alternative penalties tend to 
involve arguments about how well they will work and 
at what relative price. 

To the extent that principles as opposed to 
pragmatic arguments have been brought into discus- 
sions about sanctioning choices, reliance has been 
placed on certain legally recognized minimum 
principles—punishment must not be cruel and 
unusual or fundamentally unfair. These principles 
are, of course, essential, but they are not sufficient 
bases for building a just and morally esteemable 
system. 

Questions about the use of any particular form of 
punishment, and about punishment policies gen- 
erally, intrinsically involve moral and ethical issues 
that cannot be resolved through a sole focus on 
whether a given action will have certain effects. It 
is critical to recognize that there are independent 
moral constraints that apply to pursuit of utilitarian 
aims. Put another way, “there are certain aspects of 
the moral ideal of human rights that are ‘trumps’ 
over utilitarian considerations.”’!7 Human rights 
must be defined independently of maximizing the 


2 
| 


THE FUTURE OF PROBATION AND PAROLE 17 


general good and those rights must be used to set 
the boundary conditions within which utilitarian 
aims may be pursued. Otherwise, we invite the ex- 
ploitation of the individual, the demise of pluralism, 
the tyranny of the masses, and a host of other evils 
violently inconsistent with our ideals. 

Explicit attention to moral and ethical considera- 
tions must be reinfused into discussions and deci- 
sions about punishment and this must be done in 
such a way that more than lip service is given to a 
human rights perspective. As Richards has put it, 
adopting a human rights perspective involves mak- 
ing a commitment to “‘two crucial and interconnected 
normative assumptions: first, that persons have the 
capacity to be autonomous and, second, that persons 
are entitled, as persons, to equal concern and respect 
in exercising that capacity.”!8 These assumptions 
central to human rights theory in turn demand that 
all social practices evidence respect for the natural 
capacity of all persons for independence of domina- 
tion by others. This can be restated as a demand for 
respecting the liberty interests of all persons. 


Operationalizing ‘‘Deference to Liberty Interests” 


Deference to liberty interests should govern con- 
sideration of both general decisions about sanction- 
ing policy and decisions about which particular sanc- 
tions to use in a particular case. We need to identify 
which forms of sanction best communicate respect 
for the underlying values of human dignity, including 
which ones most fully respect the moral personalities 
of offenders themselves. When described as the prin- 
ciple of parsimony—the idea that the least drastic, 
least intrusive option that will satisfy legitimate pur- 
poses is to be preferred—this criterion is widely, 
nearly universally, endorsed. However, far too little 
has been done to try to operationalize this value or 
to apply it with any rigor when policy and case deci- 
sions are being made. 

The standard approach seems to be like ordering 
from a menu in a Chinese restaurant, selecting op- 
tions from each column in hopes of satisfying all 
tastes and preferences. The emphasis seems to be on 
diversity and quantity—how many months in jail, 
how much of a fine, how many hours of community 
service within what period of time, how many condi- 
tions to stack on a particular offender. Any discus- 
sion of quality is usually just a variant of concern 
with quantity—speaking, for example, of the ‘‘inten- 
sity’’ of supervision when referring to the number of 
home visits or the caseloads of officers. 


18 p. 262. 
19 The following summary of various sanction forms is taken from Arie Frieberg, 
“Reconceptualizing Sanctions,” Criminology, vol. 25, no. 2, May 1987, pages 223-255. 


Most of the information available on nonprison 
penalties reinforces these tendencies. Available 
literature consists mainly of descriptions of in- 
dividual programs or broadly inclusive categories of 
programs (e.g., intensive supervision) that do little 
to advance appreciation of the various dimensions, 
modes, forms, or qualities of various types of sanc- 
tions. Discussion of program aims and philosophies 
tends to be so vague and all-encompassing as to of- 
fer virtually no guidance at ail. Most program 
descriptions promise to punish, control, intimidate, 
correct, and exact restitution and other “‘paybacks.” 
But there is a striking absence of articulated criteria 
to be used in deciding which sanctions in what quan- 
tity should be applied. 

If we are interested in developing ethically defen- 
sible sanctioning policies, a great deal of work re- 
mains to be done in clarifying the diverse dimensions 
of sanctions and how and why we might want to 
employ them. Thus, it appears that greater concep- 
tual clarity, better analytical tools, and normative 
principles are needed for (1) identifying the liberty in- 
terests implicated in sanctioning choices; (2) deter- 
mining the bases on which infringements on those 
interests may be justified; and (3) developing stand- 
ards to govern the nature and extent of such infringe- 
ments justifiable in particular cases. 


A Typology of Sanction Forms 


Freiberg has outlined a framework for a model that 
may help in satisfying the need to identify with 
greater clarity the liberty interests implicated in 
sanctioning choices. Conceiving sanctions as expres- 
sions of power relations and the intentional manipula- 
tion of values, he has distinguished the following 
seven general forms of sanctions, according to the 
different values, resources, or types of power to which 
they relate: physical, economic, social, informational, 
political, privacy, and legal.!9 

Use of these categories allows examination of 
what Freiberg calls sanction form separate from the 
justifications or purposes of sanctions and separate 
from any particular type of sanction, such as im- 
prisonment, which may involve several sanctioning 
forms. Thus, a typology of sanction forms may be 
especially helpful in “unpacking” the myriad 
elements present in current non-custodial sanctions 
in order to clarify their essential character and their 
relation to liberty interests. 

Physical sanctions are those that relate to the use 
of, or control over, the body, directly or indirectly. 
They encompass not only the use, or threat of use, 
of means of hurting, incapacitating, or otherwise 
acting upon the body itself, but also the use of the 
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body for labor and the regulation of the movement 
of the body. Thus, the physical sanction includes such 
“action on the body”’ as pain infliction (e.g., flogg- 
ing); alteration of the appearance of the body (e.g., 
plastic surgery); destruction of part of the body (e.g., 
surgical or chemical castration or lobotomy); and 
death. In addition, movement of the body can be 
regulated or restrained by both physical means (e.g., 
handcuffs, straightjackets, imprisonment) or non- 
physical means (e.g., removal of travel documents, 
prohibitions from specified areas) and may be per- 
manent (e.g., banishment or exile), temporary (e.g., 
2 years in prison), or intermittent (e.g., weekend 
imprisonment). Use of the body for labor can be as 
all-encompassing as slavery, as extensive but usually 
time-limited as impressment into the armed services, 
or as limited in duration and extent as mandated 
community service work or day center attendance. 

Negative economic sanctions involve involuntary 
transfers of money or property to the state (e.g., 
fines, court costs, or supervision fees) or to in- 
dividuals (e.g., restitution or damazes). They also 
may involve loss or lessening of the opportunity to 
earn money (e.g., denial of access to employment or 
payment of nominal wages). Negative social sanc- 
tions derive from the fact that people are social 
beings who value interaction with others and require 
their affection, love, and approbation. Such sanctions 
contain reputational (involving shame, humiliation, 
or disgrace) or interactive aspects (involving con- 
straints on social involvement and interaction). 

Informational sanctions reflect the intimate con- 
nection between knowledge and power and involve 
either regulation of information, knowledge, or skill 
or ideological manipulation. Both distribution of in- 
formation about offenders (e.g., providing the police 
with lists of probationers and the conditions of their 
sentences) and limiting access of offenders to various 
knowledge or skills (e.g., through occupational 
licensing restrictions) are informational sanctions. 
Efforts to change, control, or influence beliefs and 
value systems through religion, therapy, education, 
or propaganda represent informational sanctions of 
the ideological type. Negative political sanctions 
involve limiting access to or participation in public 
or private decision-making processes, such as loss of 
voting rights or office. 

Negative legal sanctions are those where the pro- 
tection of the law is refused or access to law is barred 
or diminished. Such sanctions would apply, for ex- 
ample, where the law prescribes a particular mode of 
procedure and that procedure is not followed, yet that 
transaction fails to attract any legal consequences. 
Similarly, negative legal sanctions operate when 
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positive legal sanctions that prevent or mitigate the 
operation of other, negative sanctions are withdrawn 
or reduced (e.g., pardons, commutations, or paroles 
are eliminated or restricted). 

Privacy sanctions involve intrusions into the 
nature and quality of a person’s independent ex- 
istence in society. They typically operate primarily 
through surveillance, which impinges on the freedom 
to act without being observed or listened to, but also - 
may involve searches of the person or of one’s prop- 
erty or surroundings. Although there are clear con- 
nections between privacy sanctions and informa- 
tional sanctions in that surveillance and searches 
involve gathering information, it is important to em- 
phasize that “intrusion into privacy is a sanction in 
itself and not just a means of detecting deviance 
leading to the imposition of other sanctions.”’2° That 
is, the privacy sanction has important psychological 
or spiritual dimensions related to maintaining one’s 
personal autonomy inviolate. 


A Case In Point: Identifying the Liberty 
Interests Involved in House Arrest 
with Electronic Surveillance 


The potential value of utilizing a framework like 
the one Freiberg offers can be illustrated by using 
it to identify the liberty interests implicated in a par- 
ticular program or type of function. Yor example, 
these categories have been helpful in clarifying my 
own rather vague concerns about use of electronic 
surveillance. My past experiences in discussing the 
desirability of using telemetric devices to monitor of- 
fender movement generally have centered around 
nuestions like the following: 

(1) Do you favor or oppose electronic surveillance? 

(2) Don’t you think that electronic surveillance is 

better than imprisonment? 

(3) Aren’t your concerns out of proportion to the 

relatively noninvasive uses to which telemetric 
devices are now being put? 


My initial reaction to the first question standing 
alone is to say that I don’t like the idea of employ- 
ing electronic surveillance to monitor offender move- 
ment. At many levels, it seems to run counter to my 
values and preferences. Reading George Orwell’s 
1984 had a profound effect on me. I fear Big Brother. 
I think eternal vigilance in defense of incursions on 
personal privacy is a key part of clinging onto liberty. 
My own beliefs and preferences tell me that the best 
means of responding to crime and conflict involve 
such things as relationship, communication, and per- 
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sonal interaction, rather than technology, isolation, 
and remote watching and control. 

The second question gives me more pause. I have 
long sought to reduce imprisonment and am reluc- 
tant to dismiss anything that might contribute to 
that end. However, in my view this way of framing 
the issues often poses a false dichotomy, either 
because there are other, more attractive options that 
are not entered into consideration, or because the 
choice is framed in a way that does not fit the true 
facts of the situation. Thus, to be helpful in clarify- 
ing values, we should ask not simply whether one 
would prefer 6 weeks of electronic surveillance to 2 
years of confinement at San Quentin, but also 
whether one would prefer such surveillance to having 
an offender receive two home visits a week or pay 
a fine. Similarly, it is misleading to take expressions 
of preference for electronic surveillance over in- 
carceration as support for use of electronic sur- 
veillance on offeners who arguably should be placed 
on regular probation. 

Even if it is suggested that electronic surveillance 
only will be imposed in cases in which offenders con- 
sent, I would argue that questions about the types 
of sanctions to be employed require the making of 
societal choices that knowledge of offender prefer- 
ences cannot resolve. Some offenders might prefer 
various forms of corporal punishment and even 
torture to incarceration, but that does not answer the 
question of whether society should reinstitute bloody 
physical penalties. 

The third question is based on the idea that it is 
unreasonable to oppose electronic surveillance as it 
currently is being used if the real basis for concern 
involves more invasive applications. Current uses do 
not encompass permanent or below-the-skin bodily 
intrusion. They do not entail bodily feedback or other 
direct consequences for rule-breaking, but only a 
recording of information concerning certain 
movements. Thus, it is arguable that what is in- 
volved is not significantly different from standard 
probation or parole surveillance. 

It is true that some of my concerns are tied to the 
“slippery slide” phenomenon, to the fear that once 
we have started down this track it will be hard to 
slow or stop before we hit the bottom. But I don’t 
think my trepidation is of the “one puff of marijuana 
will turn you into a crazed dope fiend’’ variety that 
makes the slippery slide argument seem foolish. My 
concern is with the failure to articulate criteria and 
standards that might serve as brakes. Why not im- 
plant devices that allow constant monitoring of a per- 
son’s whereabouts, conversations, and actions? Why 
not take the next step and use devices that give of- 


fenders an electric shock or make them lose con- 
sciousness when they step outside defined boun- 
daries? Why not apply any of these devices to the 
general population or those predicted likely to 
become offenders? We need to step back from review- 
ing specific programs or proposals to clarify the 
values and principles that we want to be used in 
resolving such questions. 

It is through confronting questions like these that 
I am able to say that I am opposed to the uses of 


which I am aware to which electronic surveillance is 


being put, because I am not convinced that those 
uses satisfy the principle of parsimony, contribute 
to an overall de-escalation of the punishment system, 
or compare favorably with other options I could 
suggest, and I do fear what may be proposed next. 
But it is difficult to argue these issues unless we all 
are willing to be far more explicit about the aims, 
values, visions of the future, and other criteria we 
believe ought to govern decision-making in this 
arena. 


The Liberty Interests Affected 
by Electronic Surveillance 


Using Freiberg’s categories helps put shape to my 
concerns about the compatability of electronic 
surveillance with deference to liberty interests. 
House arrest involving electronic surveillance con- 
stitutes a physical sanction, in that it involves regula- 
tion of movement of the body and often use of the 
body, as when employment is a condition of participa- 
tion. It typically involves a negative economic sanc- 
tion in that offenders are required to pay all or part 
of the costs associated with their surveillance. It also 
represents a social sanction, entailing restrictions on 
social intercourse as well as potential for negative 
reputational implications, through either the visibil- 
ity of the monitoring device or others’ awareness of 
the status the monitored offender occupies. 

House arrest involving electronic surveillance also 
has informational sanction elements. A variety of 
people are given access to information about the 
offender—information conveyed via computer, 
telephone, and other means. In addition, this type of 
sanction may have some ideological elements. The 
emphasis put on ‘‘making the offender serve as his 
or her own warden” has overtones of compulsory 
inculcation of discipline. Indeed, much of the anec- 
dotal information put out about such programs holds 
out the possibility that participation may help 
offenders ‘‘to see the light”’ in various ways. It is said, 
for example, that the experience may help offenders 
recognize the shallow nature of some of their relation- 
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ships (as when ‘“‘buddies”’ lose interest in coming to 
their homes) or the value of budgeting their expen- 
ditures (as when they ended up with cash on hand 
for the first time because they were not free to go 
out and “fritter it away’’). 

The political sanction aspects of such a program 
involve not only the restrictions standard with 
respect to any criminal conviction in a particular 
jurisdiction (e.g., loss of the right to vote), but also 
may place significant additional limitations on an 
offender’s ability to be involved in various decision- 
making processes, whether of a neighborhood 
association or a political campaign. 

Electronic surveillance programs typically involve 
a variety of negative legal sanctions, such as reduc- 
tion or elimination of the constraints on officials that 
ordinarily apply before a search can be conducted or 
surveillance can be extended into one’s home. 
Similarly, electronic surveillance represents a signifi- 
cant form of privacy sanction. Telemetric devices are 
omnipresent and can transcend walls and other 
physical barriers and personnel demands that limit 
or slow personal watching. Thus, they free surveil- 
lance from its traditional dependence on personal con- 
tact or direct observation, considerably expanding 
its potency. 

The process of applying Freiberg’s framework of 
sanction forms to electronic surveillance highlights 
the fact that the liberty interests involved are both 
more complex and more significant than typical 
discussions would suggest. Indeed, it is precisely this 
sanctional complexity that makes this type of sanc- 
tion so attractive to some people and so distasteful 
to others. At the least, if we are serious about honor- 
ing the principle of parsimony, such an analysis proc- 
ess raises significant questions about the appro- 
priateness of using a type of sanction that infringes 
on so many liberty interests unless a great deal more 
justification is offered as to the necessity of each form 
of infringement. 

Hopefully the minimal steps taken here in begin- 
ning to flesh out the issues that surround identifica- 
tion of the various forms of sanctions that a par- 
ticular penalty may involve provide an indication of 
the much broader analysis and dialogue that remain 
to be undertaken. We need to stop considering vari- 
ous programs and penalties in the absence of a clear 
delineation of the elements they contain and apart 
from articulated values and principles against which 
to judge them. We need to specify the criteria and 
purposes for which we deem it approp-iate to employ 
any sanction form, the circumstances under which 
use of multiple sanction forms may be justified, ways 
of gauging the net ‘“‘weight’’ of various restrictions 
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being considered, and standards for addressing a 
range of other related issues. 

As imposing as this preliminary list of tasks may 
be, the greatest challenge does not lie in the concep- 
tual or analytical work to be done. The real challenge 
lies in making headway in resolving the enduring ten- 
sions and ambivalence that surround determining the 
direction in which we want to move with respect to 
criminal sanctions. Doing more to clarify what crim- 
inal sanctioning is all about and the interests that 
are involved can aid in better setting limits on 
governmental intervention. It can help in fulfilling 
a collective resolve to aim toward a continuing 
decrease in resort to coercive and painful interven- 
tion in people’s lives. But it also can be used to help 
hone and expand the means of punishing and con- 
trolling and be applied in the interests of steadily 
expanding the repressive powers of the state. We 
must decide which path we want to follow. 


Charting a Different Path 


In 1986, I had the opportunity to lead a People to 
People Citizen Ambassador Program delegation to 
England, France, Germany, and Sweden to explore 
alternatives to prison crowding. Among the many 
stimulating sessions we had were a number with pro- 
bation personnel in London. I was particularly struck 
by the fact that while the British seem to be 
marching to the same tune as the United States when 
it comes to prison building and many other “get 
tough’ measures, the probation service seemed to be 
continuing to march to the beat of a different drum- 
mer. Even in face of a general ‘‘get tough”’ climate, 
more dollars were being put into creating jobs, hous- 
ing, and other tangible forms of social and economic 
services at the instance of the probation service and 
others concerned with crime and offenders. 

The probation service was fighting policies and 
trends they viewed as misguided or counterproduc- 
tive. They continued to insist that community serv- 
ice orders should be used as a sole sanction for prison- 
bound felony offenders. They were continuing to 
stress voluntarism. They were operating probation 
hostels to assist in meeting the housing needs of their 
clients, but no staff members were in residence. They 
were housed next door in case their clients wanted 
to come in for assistance, but they did not police the 
hostel. The probation service was running “drop in”’ 
centers where non-offenders as well as offenders 
could come for help. When I asked in amazement how 
they were able to continue to garner support for such 
non-coercive measures in such conservative times, 
the answer was, “Well, it allows the government to 
show that they still have a caring side.” 
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One of the things that troubles me about 
developments in probation and parole in the United 
States is that there seems to be increasing reluctance 
to suggest that there is still a caring side. In my pro- 
fessional lifetime, I have seen dramatic shifts in what 
many probation and parole personnel define 
themselves as being about. Formerly they described 
themselves as advocates for their clients, offering the 
last hope for avoiding incarceration for those for 
whom there might be a better way, a way of meeting 


needs and offering attractive alternatives to future | 


crime. Today I encounter probation and parole per- 
sonnel who have become the avowed enemies of their 
charges, operating as the first to incarcerate and, fail- 
ing that, as unabashed urine takers, money collec- 
tors, compliance monitors, electronic surveillance 
gadget readers, and law enforcers. As exemplified by 
the motto of one probation office I visited—‘“‘Trail 
’em, nail ’em, and jail ’em’’—the themes of probation 
today seem to involve far more concern about coerc- 
ing, controlling, containing, and collecting than about 
caring. 

I recognize I am in the territory of personal values. 
But I think many Americans would agree with me 
that we progress as a society to the extent that we 
find it increasingly less necessary to resort to formal 


social controls, especially the most drastic form of 
domestic social control, the criminal sanction. Drastic 
social controls conflict with our deep commitment to 
individual liberty and threaten the belief that we can 
make progress with our problems through more con- 
structive, cooperative, and caring means. 

I don’t think the path to greater domestic tran- 
quility and justice is paved with ankle bracelets, 
breathalyzers, boot camps, unpaid labor, guns, bars, 
and all the other control measures that can be 
devised. And I have maintained a belief that those 
who work in community corrections would serve as 
a main source of resistance to the tendency to 
embrace the seeming!y simpler, but ultimately far 
less hopeful, repressive responses to crime and 
criminals. Recently the voices being raised from that 
quarter against the cries for law and order through 
severe penal measures have been much weaker than 
I expected. I hope that those involved in probation 
and parole increasingly will stand up to reaffirm that 
they offer a fundamentally different path—some- 
thing different in kind, intent, experience, and aspira- 
tions. In that sense, probation and parole can offer 
a real alternative to incarceration, an alternative 
vision and direction for the future. 


i 
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Return to John Augustus 


By JOHN P. CONRAD* 


BOUT 10 years ago I was invited to sit in 

on an impromptu session of chief probation 

officers and academics considering the prep- 
aration of candidates for careers in probation and 
parole. It was the kind of occasion of which there 
should be more. No prepared papers, but everyone 
present was loaded with ideas and anxieties that 
they'd lived with for a long time. We were deeply con- 
cerned professionals thinking together about our 
frustrations and the future of correctional field serv- 
ices. 

One of us, a chief probation officer who had ad- 
ministered a well established department in a north- 
eastern state for many years, was poignantly candid. 
His confession was sad but honest, and I recall it 


vividly to this day: 


When I started out as a probation officer twenty-five years ago, 
I thought I knew what my job was all about and how it ought 
to be done. I was eager to get to work, and I think I was a good 
officer, as officers were judged in those days. Now I’m at the 
top in my department, and I don’t know what to tell new men 
and women when I meet with them to do my bit for their in- 
doctrination. I’m not at all sure what I can tell them about our 
objectives, how to do their jobs, or what I consider a good per- 
formance to be. I used to be positive about all these things. 


I don’t recall that anyone had any encouraging 
suggestions to raise his spirits. The ideas with which 
we had come to this session, the ideas which we had 
all entertained throughout our careers in this enter- 
prise of field penology, didn’t seem to be applicable. 
Our anxieties took over without leading to new 
thoughts. The baleful influence of Martinson’s report 
on the effectiveness of correctional treatment per- 
vaded the room. We uneasily recalled that. the 
“nothing works” message particularly applied to pro- 
bation and parole. No one was ready to give up on 
the traditions of probation or on its practice, but con- 
fidence in its usefulness as it was practiced at that 
time was at a low ebb. The fundamental question 
lingers in my mind. What should judges, practi- 
tioners, probationers, and the public expect of pro- 
bation in the administration of justice? 

Until very recently there was a simple answer, 
even if its application was deceptively difficult. Pro- 


* Mr. Conrad is formerly visiting fellow, National Institute of 
Justice, visiting professor, Simon Fraser University, Burnaby, 
British Columbia, and visiting fellow, Institute of Criminology, 
Cambridge University. He is author of the ‘‘ News of the Future”’ 
column which regularly appears in Federal Probation. 
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bation officers were to investigate the personal cir- 
cumstances of convicted offenders and report them 
to the court as an aid to fair but safe sentencing. 
Then, if the offenders were granted probation, they 
were to be supervised. The object was to assist the 
probationer to complete his probation without viola- 
tion of its terms. Supervision included social services 
to assist the probationer to lead a lawful life and 
surveillance to make sure that he did. It was all so 
reasonable in criminology 1d social work seminars 
in graduate school, but all c: us in that field seminar 
knew that what’s reasonable in a classroom gets lost 
in the unreason of the streets. 

What distressed the doleful chief at this think- 
session was the accumulation of evidence showing 
that what he and his staff were doing didn’t make 
much difference. It was no secret. Support for pro- 
bation was declining. Budgets were cut, and there 
was talk in some hard-pressed counties of doing away 
with it altogether. We might argue that probation 
was a good idea that wasn’t getting a fair trial. After 
all, common sense should tell any layman that a pro- 
bation officer responsible for upward of a hundred 
probationers could not be responsible for any. I don’t 
think that message ever got through to the budget 
analysts or the public at large. After all, the public 
had also heard from Dr. Martinson that ‘‘nothing 
works.” 

Ten years later, the prospects look more hopeful. 
We know that we have to use probation more effec- 
tively, and there are signs that we are learning how 
to do it right. High time, too. Any state persisting 
in the hard line that demands the incarceration of all 
or most felons invites eventual bankruptcy. Long 
before reaching this improbable catastrophe, correc- 
tional budgets would consume an alarming share, 
maybe the largest share of state revenues. Once a 
relatively minor item in the general budget of most 
states, correctional priorities begin to threaten 
universities, schools, and highways in some metro- 
politan states. At the present rate of commitment to 
state prisons, some states face the necessity of 
building a new 500-man prison every year—or 
discovering radically new ways of imposing mean- 
ingful sanctions on the less dangerous criminals. 

The only relief in sight is the vastly increased use 
of probation and parole. That is an unpromising alter- 
native if it means probation as usual, administered 
by overworked and often under-trained officers 
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carrying unmanageably large caseloads and able to 
see only those probationers who have fallen into dire 
new trouble. 

We can do better than that—how much better 
remains to be seen. This is the place to propose a 
return to the fundamentals. The bureaucracies we 
have created to manage field services do an im- 
pressive job of paper-shuffling, urine collecting, and 
report filing. The idea of help to people in trouble 
seems to be fading in the gloom of purely retributive 
justice. We have gone a long way from the original 
concepts of that Boston cobbler, John Augustus,! 
who originated the practice and conferred on it the 
name by which it is still known. I don’t think he 
would recognize the bureaucratic house of cards that 
has been built on the simple foundation he laid. I con- 
tend that he had a better idea in the first place. 


What’s Wrong? 


Before we peer into the future, let’s consider the 
present. Martinson’s simple, if also simplistic 
lesson—nothing works—survives in the minds of 
criminal justice hard-liners. A doctrine that can be 
summed up in two words has irresistible advantages 
over complex prescriptions that call for one treat- 
ment for some offenders, another treatment for 
others, and still others for still others, while con- 
ceding that there are indeed offenders for whom 
nothing works. The finding that ‘nothing works” has 
a special appeal to conservative pundits who equate 
correctional treatment with muddle-headed leniency, 
an equation that was not quite Martinson’s intepreta- 
tion of his data.2 He used to tell colleagues who 
would listen to him beyond those fateful two words 
that what he was trying to do was to provoke people 
into thought about the dilemmas of criminal justice. 
To his way of thinking, if nothing we are doing now 
works, what is to be done about the structure of cor- 
rections in particular and criminal justice in general? 

We’ve come some distance from the morass of 
wishful thinking that prevailed in his time, but 
there’s a lot more thinking and experimentation that 


1The literature of probation is strangely deficient in historical materials on 
Augustus’ life and contributions. The standard texbooks all refer to a 1939 publication 
of the National Probation Association, John Aug First Probation Officer, which 
is usually summarized in no more than two paragraphs. The original book is not 
catalogued in the well-stocked university library to which I have access. I have had to 
rely on the rather cursory summaries in the textbooks, hoping that these secondhand 
sources have not seriously misrepresented this apparently remarkable man. 

2 At the time of his death, Martinson was working on a review of a decade of later 
treatment evaluations, for which he had collected an enormous amount of material. I 
understand that his preliminary impressi were radically different from the first 
survey. Unfortunately the analysis has never been completed. Even at this late date, 
it would be a valuable contribution to complete the study and issue an authoritative 
report. 


has to be done. We are not doing enough of either, 
but on the horizon there are signs of movement. We 
still don’t have certain and confident answers for that 
perplexed chief. 

We can now confirm his doubts about the useful- 
ness of the standard, nominal probation over which 
he presided. It is ineffective, and we have the data 
to demonstrate that it’s a make-believe service, not 
a reality on which criminal justice should rely. The 
testimony of that troubled chief has been statistically 
confirmed. His impressions and those of his contem- 
poraries eventually alerted thinking correctional pro- 
fessionals that changes had to be made. 

Petersilia and her colleagues should have set to 
rest any lingering hopes that there might be some 
value in preserving the practices required by the 
100+ caseload.* The gist of their seminal research 
was the finding of a Rand study of probation in the 
California metropolitan counties of Alameda and Los 
Angeles. This study showed that in a 40-month 
followup of 1,672 felons on probation only 35 percent 
managed to stay out of further trouble, the pre- 
ponderant majority having been arrested for serious 
offenses. Fifty-one percent were convicted of new 
crimes. Eighteen percent of the sample were guilty 
of homicide, rape, weapons offenses, assault, or rob- 
bery. This is not the place to summarize again these 
alarming findings. The point is that we professionals 
in criminal justice should not be surprised and most 
of us are not. Petersilia and her colleagues argue 
forcefully for fundamental changes in the way we ad- 
minister field services in corrections. The good news 
is that we’d already been changing rapidly and 
significantly. The bad news is that the changes in the 
management of probation haven’t been formalized as 
yet by the changes of legislation and policy that 
innovation has clearly indicated. 

Quite the reverse. The new Federal sentencing 
guidelines shy away from innovations other than 
longer incarceration for more felons, with alarming 
consequences predictable for the Bureau of Prisons. 
If these guidelines are emulated by the states, 
desperate overcrowding of the prison systems in 
which they are applied can be confidently predicted.* 


3 Joan Petersilia, Susan Turner, James Kahan, and Joyce Peterson. Granting Felons 
Probation: Public Risks and Alternatives. (Santa Monica: The Rand Corporation, 1985). 
See Petersilia’s summary article, “‘Probation and Felony Offenders,” (Federal Proba- 
tion, XLIX:2:4-9, June 1985). See also my review and comment in ‘‘News of the Future,” 
(Federal Probation, same issue, pp. 69-71). 

4 See ‘‘News of the Future,”’ (Federal Probation, LI:1:71-74, March 1987) in which 
I reported on the preliminary draft of the sentencing guidelines. See also the General 
Accounting Office Report to the Congress, Sentencing Guidelines: P. ial Impact on 


the Criminal Justice System. The prospect for a population explosion for the Bureau 
is practically guaranteed. According to the GAO analysis, in 1997, the Bureau's popula- 
tion will range between 92,000 and 118,000, requiring 57,500 to 83,500 additional beds 
at a cost of at least $3.8 billion. 
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Long beforé this state of affairs is reached, alter- 
natives to the traditional sanctions for non-violent 
offenders must be adopted—not as experimental 
options but integrated in the law of sentencing. 


In Plain Sight on the Streets 


In the first place, I refer to Intensive Probation 
Supervision (IPS) which, in various forms, is in use 
in at least eight states.® I will argue here that IPS 
is an essential element of the complete pattern of a 
restructuring of criminal justice. The design of this 
new structure depends on more experience than we 
how have. At this stage in the development of IPS, 
the most impressive model has been put into effect 
in Georgia. From its inception, systematic data have 
been compiled by the Office of Research and Evalua- 
tion of the Georgia Department of Offender Rehabil- 
itation.6 IPS in that state is based on 25-person 
caseloads managed by a probation officer and a 
surveillance officer.’ Only felons are admitted, and 
only those who would be sentenced to prison if IPS 
were not an option to incarceration. Commitment to 
IPS is voluntary. In principle, the offender may 
choose prison instead of the fairly strict IPS 
regime—an option that has been very seldom chosen. 
Employment and community service are require- 
ments, and a monthly fee (from $10 to $50), based 
on ability to pay, must be paid by participants. Pro- 
bationers must also agree to daily visitations by pro- 
bation or surveillance staff. 

IPS outcomes have been promising. Of the 2,322 
offenders placed with IPS from 1982 to January 
1985, 15 percent completed their sentences, and pro- 
bation has been revoked for only 16 percent. A firm 
figure on savings depends on the method of com- 
puting costs of incarceration. Disregarding the cost 
of prison construction (a legitimate factor in the 
calculation of incarcerative costs), the savings are 
estimated at $6,775 for each case diverted from 
prison, a saving to the state of about $13 million, 
assuming that each IPS participant would have been 
sent to prison if the program did not exist.® 

On the 5 years of experience so far compiled, we 
can declare a success of the Georgia version of IPS 


5 See Petersilia, et al. (note 3 above), pp. 64-77. The eight states are North Carolina, 
Texas, Florida, California, Georgia, New York, Ohio, and New Jersey. IPS in California 
is limited to local experimentation in one county. 

5 The Office of Research and Evaluation has prepared annual reports of its studies 
of IPS since its inception in 1982. To the best of my knowledge they are the most com- 
prehensive account of IPS now available. 

7 There is a variant. Some caseloads are a maximum 40 in size, with two surveillance 
officers working with one probation officer. This arrangement seems to work as well 
as the original standard 25-person caseload. 

8 See Billie S. Erwin and Lawrence A. Bennett, “New Dimensions in Probation: 
Georgia's Experience With Intensive Probation Supervision (IPS)"’ (Research in Brief, 
National Institute of Justice, January 1987). 
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in its present form. I contend that it is a foundation 
on which criminal justice can build. This model, or 
a reasonable variant, should be legislated into the 
system throughout the country, not only in the in- 
terest of humane treatment of prisoners but also for 
the substantial savings to taxpayers that could be 
realized by reducing prison intake to a manageable 
flow of humanity. There are offenders for whom 
nothing but the hard line will do, but less expensive 
rigors for most will do much better. Can we discern 
the outlines of a common-sense system of criminal 
justice? 


Common Sense and Muddle-Heads 


Let’s begin with the recognition that there are 
some offenders who belong in prison. At the head of 
the list are the truly dangerous offenders. There are 
many ways of distinguishing them, ranging from 
arbitrary commitment to prison for certain classes 
of offenders, to clinical decisions about dangerous- 
ness, and on to the statistical calculation of proba- 
bilities; but this is not the place to decide on the most 
appropriate method. Opinions vary as to how many 
truly dangerous offenders there are, but even by the 
most sweeping estimate the numbers are far less than 
the present prison population. Dangerous offenders 
have in common the commission of a violent 
crime: homicide, rape, assault, and robbery, and a 
prediction that at liberty they would commit more 
violence. In the present climate of public opinion, a 
lot of them get heavy sencences, at least 5 years in 
prison before eligibility for release, and sometimes 
20 years or more. There is an accumulating and in- 
digestible mass of men and women serving life 
without possibility of parole—a sentence that can 
only be justified because it is the one alternative to 
the death penalty that satisfies hard-line advocates 
who prefer the electric chair or the lethal injection. 

It takes a truly muddled head to believe that these 
long sentences make any other sense. The undeniably 
vicious hoodlum of 25 may spend 40 or 50 years in 
prison, but it is certain that although at 65 or 70 the 
spirit of vice may survive, the flesh will be too weak 
to present a danger to anybody. The claims of senility 
can be viewed in the old men’s ward in any state 
prison system. Continued confinement of offenders 
past the climacteric of physical and emotional decline 
in a needless burden on the public revenues. 

In addition to the obviously dangerous, there are 
others who should do some time to preserve the in- 
tegrity of the system. Wholesale illegal drug 
distributors, scandalous violators of public trust, per- 
sistent major property crime recidivists, and flagrant 
probation violators fall into this category. With few 
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exceptions sentences should be brief but exemplary, 
and some form of supervision should follow. 

For the remainder of the offender population now 
clustered in the nation’s prisons, field supervision 
should be the sanction of choice. IPS is more expen- 
sive than traditional probation, hard to administer 
and hard to conduct. For the offender it represents 
a sanction with irksome requirements, a considerable 
sacrifice of freedom, but some hope of restoration to 
the community as a productive citizen. For the com- 
munity itself, IPS is a substantial saving when com- 
pared with incarceration and, if conscientiously ad- 
ministered, much better protection in the long run 
and probably in the short run, too. 

Fuzzy thinking, whether on the soft or the hard 
line, is dangerous for public confidence in the system. 
As of these times, the fuzziness of hard-line think- 
ing threatens the integrity of the public purse 
without affording the public protection it promises. 
The softer line, whether fuzzy or not, is getting little 
attention in these days of pervasive alarm about 
crime. 


The Message of Surveillance 


What does the nightly visit of the surveillance of- 
ficer mean to the probationer in the Georgia version 
of IPS? No matter how we disguise the requirement 
as a reassurance to the community that all is well at 
the probationer’s address, the contact is coercive, an 
implicit statement that the probationer is not 
trusted. The coercion inherent in corrections is 
mitigated by the companion role of the probation 
officer, who is supposed to offer counsel, assist with 
finding employment, help with family and neighbor- 
hood problems, and generally suport the probationer 
in making peace with the community he or she has 
offended. To borrow from Charles Murray’s succinct 
encapsulation of the two messages, surveillance tells 
the offender, ‘‘you can’t do that any more because 
some very unpleasant things will happen if you do,”’ 
while the service offered by the probation officer is 
positive: ‘‘you shouldn’t do that any more because 
you have better options.’’? And to be even more suc- 
cinct, surveillance is punishment, whereas service is 
reformative, at least in intent. 

What good is punishment? Leaving aside the 
possibility of general deterrence and the affirmation 
of values that are derived from the imposition of a 
sentence, there is pretty good reason to suppose that 
punishment can do little for the offender himself or 


9Charles A. Murry and Louis A. Cox, Jr. Beyond Probation: Juvenile Corrections 
and the Chronic Delinquent. (Beverly Hills: Sage, 1979), pp. 176-184. 


herself. B. F. Skinner, the prophet of behaviorist 
psychology, has consistently denounced negative 
reinforcement as unproductive. I am no Skinnerian, 
but it seems like common sense to me that punish- 
ment and the threat of further punishment if miscon- 
duct is repeated will accomplish nothing with a man 
or woman who does not see any other choice to ob- 
tain necessities, pleasure, or the relief of the ennui 
of impoverished idleness. Incentives have to be 
realistic. For a product of the inner city under-class, 
the admonition that he will be punished even more 
severely if he repeats an offense is open to the 
response: ‘“‘what else can I do?” If we can’t tell him 
honestly, punishment won’t make much difference. 
Education in prison and job opportunities on proba- 
tion will fail with some, but if we stop trying we have 
no reason to suppose that we will succeed with any. 


The Sooner the Better 


Intensive probation is conservatively ad- 
ministered, and properly so. No violent offenders, no 
persons presenting ‘‘unacceptable risks”’ to the com- 
munity are admitted. All recruits to IPS know what 
they are getting into and must sign on of their own 
free will. At the same time, nearly all have been 
sentenced to prison as felons before they are con- 
sidered for assignment to IPS. In the early years of 
such a seemingly radical program the risks of scan- 
dalous failure are real. To compromise it by accept- 
ing an offender whose record suggests even the 
possibility of a spectacular crime would be a disaster 
from which there might be no recovery. 

Even as now administered the Georgia version of 
IPS has had a significant impact on the prison 
population. According to Erwin and Bennett, be- 
tween 1982 and 1985 there was a 10 percent decrease 
in the number of prison commitments with a recip- 
rocal increase of 10 percent in the number of persons 
placed on probation. In the jurisdictions with IPS 
teams (IPS does not cover the entire state), the 
percentage of offenders on probation ranged between 
15 and 27 percent.!0 

At the front end of the flow of felons into social 
control we can divert a significant 10 to 25 percent 
from prison, and with confidence born of experience, 
probably a good many more could make it on the 
streets without any cell time at all. 

At the other end, where felons trickle out of the 
joints, the flow could be commenced at an earlier 
point. Alabama cannot be considered a state where 
criminals are offered an easy go, but faced with an 


10 Erwin and Bennett, op. cit., note 7, page 2. 
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intolerable overcrowding situation a conservative ad- 
ministration opened the Supervised Intensive 
Restitution program, an inaccurate designation 
chosen to obtain SIR as its acronym for easy 
reference. Under SIR, prisoners with 6 months or less 
to go before their release dates and who have non- 
violent records, free of narcotics arrests, are eligible 
for release under much the same terms as IPS in 
Georgia, from which SIR was obviously derived. The 
program contains between 600 and 700 individuals 
at any one time and has drastically cut back the 
waiting list of felons awaiting movement to prison 
but held in a county jail. As with IPS, there have 
been recidivists and new commitments to prison, 
together with occasional complaints from Alabama’s 
unreconstructed devotees of the hardest possible line. 
But like IPS in Georgia, SIR is enough of a success 
to deserve extension and emulation. 

We need these models for the reconstruction of 
corrections. The drift is in the opposite direction. Pro- 
bation is not a respected service in many com- 
munities despite the obvious need for credible super- 
vision of offenders in the community. Parole in some 
states is degenerating into a cat-and-mouse game, in 
which the parolee may be trapped by a dirty flask 
of urine, a curfew violation, or a failure to report on 
time. Parole agents win no prizes for finding jobs for 
their charges, nor do they spend much time on the 
streets. Paper work and the collection of urine are too 
time-consuming to allow for the building of positive 
relationships with parolees. When surveillance is the 
object, service will fall by the wayside. 

Can IPS and SIR make a difference? The idea of 
teamwork between a service officer and a surveillance 
officer is plausible and attractive. At this point we 
don’t know how far it can be pushed, but of all the 
possible ventures into the future of criminal justice, 
these surely deserve the most attention. There’s not 
much time to spare. The expansion of prison popula- 
tions cannot go on indefinitely without serious 
damage to the social fabric. That such damage is 
needless adds to the absurdity of our present system 
of sanctions.!! 


The Spirit of John Augustus 


I don’t know what John Augustus would make of 
the Boston courtrooms that he frequented in the 
middle of the 19th century if he were to revisit them 
today. The generous concern that he extended to the 


'! For a brief and alarming account of the dangers and costs of the present situa- 
tion in state corrections, see John Irwin and James Austin, Jt's About Time: Solving 
America’s Prison Crowding Crisis. (San Francise>: National Council on Crime and Delin- 
quency, 1987). 
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thieves and whores of those days might be misplaced 
with the inner city mugger of today. Still, we have 
to bring back his spirit, and there are some scattered 
signs that altruism still has a place in corrections. 

Volunteer prison visitors can still be mobilized to 
make links between the prisoner and the community 
to which he must return. The fact that a few hundred 
such people can be brought into the prisons of Min- 
nesota by organized concern for men and women in 
the worst kind of trouble deserves thoughtful con- 
sideration by prison administrators who see the im- 
practicality of the hard “‘nothing-works”’ line. The 
work of the Pennsylvania Prison Society in providing 
privately supported services for prisoners and 
parolees has long demonstrated the special value of 
this kind of altruism. In New York the unique 
Fortune Society has for many years helped offenders 
and ex-offenders to help each other. Surely Min- 
nesota, Pennsylvania, and New York are not uniquely 
blessed with magnanimous citizens. 

There is a new kind of professionalism available 
to offenders in a few fortunate communities. The pro- 
gram of advocacy and assistance that Jerry Miller 
hes put together under the aegis of the National 
Center for Institutions and Alternatives is based on 
the assumption that altruism and professionalism 
can be successfully combined. Miller contends that 
offenders can be best assisted if plans for them are 
presented to the court with the same concern that 
one would have if the convicted offender were a fam- 
ily member and with the same appreciation of the of- 
fender’s needs that can only come with appropriate 
professional training. So far this kind of service 
comes from a very few private agencies, staffed by 
unusual people. Nobody knows how successful they 
could be if multiplied to the extent needed or, for that 
matter, how many people can be found who are 
capable of this kind of service. 

Assistance to offenders under private auspices is 
the good fortune of a few communities, and lucky are 
the offenders who have access to such services. But 
in the present and certain future structure of criminal 
justice, he cannot escape the civil servant. Too often 
the offender encounters a dreary fellow, earnestly but 
vaguely assuring his caseload that he’s here to help 
if he can, or, in contrast, just as earnestly assuring 
them that he’ll catch them if they make a wrong 
move. 

But I think John Augustus must have been 
shaped in a different mold. Those hundreds of 
wayward men and women whom he helped into 
employment, security, and decent living at con- 
siderable cost to himself had the benefit of his deep 
concern for people in trouble. I like to think that he 
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enjoyed what he was doing. I base that speculation 
on my acquaintance with many probation and parole 
officers who truly liked the sense that they were mak- 
ing life more endurable for people who otherwise got 
- little satisfaction from one day to the next night. 
I think of my old friend, Allen Moore, for many 
years a parole officer in Oakland. Without an M.S.W. 
or even a college diploma, he was by any criterion 2 
success in a calling in which success is not easily 
distinguished. His parole violation rate was iower 
than any of his colleagues, and to know him was to 
know why. He was the irresistible salesmen of un- 
promising ex-cons to Oakland employers. His field 
visits to the men on his caseload were lively and 
pleasant occasions—he made friends with people who 
hardly knew what friendship meant. At the district 
office he held open house day and most nights for any 
parolees who wanted to stop in to shoot the bull. He 


enjoyed his job, and I suspect that his violation rate 
was conspicuously low partly because his parolees 
wouldn’t let him down. There are many more like him 
in corrections, but not nearly enough. The skill of the 
most discerning personnel analyst will not be enough 
to write the specifications for their recruitment, nor 
is there a training program for their creation. I don’t 
think Moore could have been induced to do the 
remorseless surveillance that is so much in vogue 
now, but he would find some way of making himself 
useful to any caseloads to which he might be as- 
signed. With more men like him on duty in proba- 
tion and parole offices, we might make corrections 
an attractive occupation for John Augustus, if he 
somehow could return to the vocation that he 
founded. His generous spirit is needed as never 
before. 


Something Works in Community Supervision 


By MICHAEL EISENBERG AND GREGORY MARKLEY* 


N AN era of increasing accountability and 

diminishing resources, documentation of pro- 

gram effectiveness is critical. All too fre- 
quently, agencies implement new programs with 
minimal information regarding efficiency/effective- 
ness issues. As a result, the same programs are 
quickly dropped when miracles are not produced. 
This “‘trendy”’ approach to program development 
promotes the view that practitioners in the field 
really cannot show measurable results and really do 
not know much about what they are doing, perhaps 
because nothing really does work. 

Is community supervision effective? Do parole and 
probation officers make a measurable difference in 
the lives of the people they supervise? What, if 
anything, works? 

In recent years, a variety of studies have raised 
the effectiveness issue, frequently detracting from 
rather than enhancing the image of parole and pro- 
bation (Martinson, 1974; Petersilia, 1985). Com- 
munity supervision practitioners have faced a 
frustrating task of building support for parole and 
probation as effective criminal justice sanctions, 
given the void in documenting supervision 
effectiveness. 

This article presents research findings which 
demonstrate that certain programs and methods of 
officer intervention can positively effect change 
which is measurable. 


Background 


The Texas Board of Pardons and Paroles is 
currently responsible for the supervision of 47,000 
offenders released to the community from prison. The 
agency seeks to protect the community while 
assisting offenders’ reintegration into the com- 
munity; however, prison overcrowing and limited 
resources have complicated attaining either goal. 

In response to limited resources and increased 
caseloads, the agency adopted a comprehensive 
community supervision management system pre- 
viously promoted by the National Institute of 
Corrections (NIC) as a “‘model”’ for probation and 
parole agencies. The NIC model was initially 


*Both authors are with the Texas Board of Pardons and 
Paroles, Austin, Texas—Mr. Eisenberg as a researcher and 
Mr. Markley as an internal auditor. 


developed in 1975 as the “‘Case Classification/Staff 
Deployment Project’’ within the Wisconsin Division 
of Corrections, Bureau of Community Corrections, 
with a grant from the Law Enforcement Assistance 
Administration (LEAA). The result of the develop- 
ment effort was a comprehensive management 
system which NIC promoted as a largely transferable 
model for probation and parole. 

The components of the system were fully im- 
plemented by the agency during 1983-85. It provides 
a standardized, integrated methodology for com- 
munity supervision which ephances efficiency, 
accountability, and, as the research presented in this 
article suggests, supervision effectiveness. 

As implemented, the system has five components: 


¢ Case classification based on risk/need assess- 
ment; 

e A standardized case management system, 
Client Management Classification (CMC), re- 
sulting in objective-based supervision planning; 

e Workload-based budgeting and workload 
equalization; 

e A management information system; and 

e An accountability system designed to evaluate 
objective measures of program and staff per- 
formance. 


Case classification provides a standardized 
method of prioritizing resources for administration, 
management, and line staff. This is accomplished by 
sorting those released to community supervision into 
supervision categories so that more time and atten- 
tion is devoted to high-risk clients and somewhat less 
to medium-and low-risk clients. Validated, standard- 
ized risk evaluation scales are often combined with 
need identification scales. The scales are similar in 
concept to insurance actuarial tables in comparing 
individual offender profile information with 
aggregate outcome statistics. The scales do not 
predict individual behavior but do indicate probable 
outcome based on aggregate data. Most of the 
literature to date had focused on the advantages and 
shortcomings of these quantitative risk/need-driven 
classification systems (see Clear, 1985). 

Case classification primarily addresses quan- 
titative issues such as frequency of officer contact 
based on risk/need. Case classification does not, 
however, address the relative effectiveness of dif- 
ferent methods of supervision. A companion case 
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management system for probation and parole officers 
called Client Management Classification (CMC) was 
developed by Dr. Gary Arling and Ken Lerner (for 
a thorough discussion of CMC, see Lerner et al., 
' 1986). The CMC system was developed specifically 
to provide corrections professionals with standard- 
ized and efficient methods for client management and 
supervision planning. 

The CMC system is a classification process which 
uses a 45-minute semi-structured interview which is 
scored to assign clients to one of five supervision 
planning groups. The interview consists of items con- 
structed empirically which deal with attitude (45 
items), back-ground/offense history (11 items), inter- 
view behavior (8 items), and officer’s impression of 
significant factors (7 items). A companion supervi- 
sion planning guide describes detailed behavior 
characteristics of clients in each profile group and 
suggests methods of supervision for each group. The 
final step in the CMC process is the development of 
a time-framed, objective-based written supervision 
plan appropriate to the strategy group and individual 
profile. 

Briefly, the CMC groups, characteristics, and 
supervision strategies include: 


Officer 
Supervision 
Strategy 


Occasional inter- 
vention and support 


CMC Classification Characteristics 


Selective Intervention Generally law- 


Situations (SI-S) abiding 
Selective Intervention, Unstable in one Treatment for chronic 
Treatment (SI-T) area (e.g., chem- problem area 

ical abuse). 


Casework/Control (CC) Chronic instabil- Motivation and 
ity in several monitoring 
areas of life. 


Impaired intel- 
lectual ability 
and poor life 
skills 


Criminally 
oriented 


Environmental 
Structure (ES) 


Structure the 
environment 


Limit Setting Limit setting/ 


enforcer 


The difference between risk/needs classification 
and case management classification is that the 
former generally addresses the “Show much”’ issues, 
such as frequency of contact, and the latter addresses 
the ‘“‘what and why issues.’’ For example, two of- 
fenders may be classified as intensive, requiring fre- 
quent contacts; one is a career criminal, and one is 
a mentally retarded offender. Both will require a 
great deal of officer time and attention, but how that 
time will be spent will necessarily be different. 


CMC in Texas: 


Officers completing training in the CMC system 
express the view that the system is a logical and 
rational approach to community supervision (if they 
only had enough time to complete the CMC process 
in addition to other duties). Cost benefit questions 
usually center on time versus effectiveness. Like 
most other agencies which adopted CMC, the Board 
of Pardons and Paroles’ decision to implement was 
based more on the face validity of the system than 
the limited empirical evidence indicating the system’s 
impact on case outcome. 


The initial training for agency staff occurred dur- 
ing March 1984. Subsequent training sessions in two 
or more of the agency’s eight regions were conducted 
monthly until June 1986, when all line officers and 
supervisors were trained. Staff selected to attend 
each regional CMC training session were chosen by 
the training coordinator randomly with officers and 
line supervisors in each class. Afer completing the 
training, all officers began to complete the CMC 
process on all new releasees from prison. 


During March and April 1985, approximately 200 
officers were trained and using CMC while another 
200 officers had not received the training. Trained 
officers were similar in all respects (i.e., experience, 
demographics, etc.) to untrained officers. During 
March and April, roughly half of the offenders re- 
leased from prison were assigned to CMC-trained 
officers and went through the process while half did 
not. A sample was drawn from all cases released from 
prison from March through April 1985. The sample 
consisted of 2,551 cases, with 46 percent of the 
sample classified by CMC and 54 percent non-CMC 
cases. 


An agency time study completed in 1986 indicates 
the CMC process requires an additional 1! hours per 
case in the first month of supervision versus a non- 
CMC case. The CMC interview accounts for roughly 
1 hour; scoring accounts for 10 minutes; and writing 
the plan roughly 20 minutes. Internal audits of non- 
CMC cases during the same period documented 
generally cursory unstructured discussions with 
clients. Also, supervision plans in non-CMC cases 
were either not present or were limited to compliance 
with rules. Consequently, the introduction of the 
CMC process resulted in a standardized method of 
gathering information and a standardized method of 
case planning compared to the highly individualistic 
interview and case plans which were evident for non- 
CMC cases. 


30 FEDERAL PROBATION 


Research Findings 

A preliminary examination of the relationship of 
CMC to outcome was completed after cases in the 
sample had 6 months of release experience. The cases 
were grouped as poor, fair, and good risks using the 
salient factor scale as a control. The salient factor 
scale which is also used by the U.S. Parole Commis- 
sion has been repeatedly validated on the Texas 
parole population as a reliable predictor of parole out- 
come. A single outcome measure, pre-revocation war- 
rants issued, was used instead of actual rate of return 
to prison because of the small number of cases 
actually returning during the short followup period. 
Pre-revocation warrants are issued for serious parole 
rule violations such as new law violations and serious 
technical violations. 
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CMC cases had significantly lower pre-revocation 
warrant rates for both poor and fair risk cases than 
did non-CMC cases in the same risk group (table 1). 
Approximately 15 percent of poor risk CMC cases 
were in the pre-revocation process after 6 months, 
verus 23 percent of poor risk non-CMC cases. 
Similarly, 11 percent of fair risk non-CMC cases were 
in pre-revocation versus 17 percent of fair risk non- 
CMC cases. Little difference was noted in the good 
risk cases, which has relatively low pre-revocation 
warrant rates regardless of the method of supervi- 
sion. The same groups were re-examined after 1 year 
of release to test the validity of the data over a longer 
followup period. The rate of return to prison was 
used as a second outcome measure in addition to 
pre-revocation warrants. 


TABLE 1. CMC AND RELEASE OUTCOME 


Percent Pre-Revocation: 6 Months 


Case Type Poor Risk Fair Risk Good Risk Total 

CMC 15% ( 36/235)* 11% ( 64/ 608)** 6% (19/333) 10% (119/1176)** 

No CMC 23% ( 68/296) 17% (129/ 740) 7% (24/339) 16% (221/1375) 

Total 20% (104/531) 14% (193/1348) 6% (38/672) 13% (335/2551) 
Percent Pre-Revocation: 1 Year 

Case Type Poor Risk Fair Risk Good Risk Total 

CMC 24% ( 58/235)* 17% (103/ 608)** 13% (42/333) 17% (203/1176)** 

No CMC 32% ( 95/296) 26% (187/ 740) 13% (45/339) 25% (327/1375) 

Total 28% (153/531) 22% (290/1348) 13% (87/672) 21% (530/2551) 
Percent Return to T.D.C.: 1 Year 

Case Type Poor Risk Fair Risk Good Risk Total 

CMC 17% ( 41/235)*** 13% ( 80/ 608) 5% (15/333) 12% (316/1176) 

No CMC 22% ( 65/296) 14% (103/ 740) 6% (21/339) 14% (189/1375) 

Total 20% (106/531) 14% (183/1348) 5% (36/672) 13% (3825/2551) 


*Significant at .05 level 
**Significant at .01 level 
***Significant at .10 level 
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After 1 year, as table 1 shows, both poor and fair 
risk CMC cases had significantly lower pre- 
revocation warrant rates when compared to non- 
CMC cases in both groups. The pre-revocation war- 
rant rate for poor risk CMC cases was 24 percent ver- 
sus 32 percent for non-CMC poor risk cases while fair 
risk CMC cases had a pre-revocation warrant rate of 


17 percent versus 26 percent for non-CMC fair risk 
cases. 

When return to prison was used as the outcome 
measure, poor risk CMC cases were returned less fre- 
quently than non-CMC poor risk cases, 17 percent 
versus 22 percent (figure 1). Little difference was 
observed for either fair or good risk cases using this 
measure. 


a CMC Cases 


=| Non-CMC Cases 


FIGURE 1. CMC CASES AND RELEASE OUTCOM: 
PERCENT REVOKED 1 YEAR AFTER 


It CMC had a positive impact on the pre- 
revocation rate for fair risk cases, why was there little 
difference in the rate of return to prison? Table 2 
sheds some light on the apparent discrepancy be- 
tween the two outcome measures. The fair risk group 
with CMC had significantly fewer violations for 
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quite similar for CMC and non-CMC groups. Viola- 
tions for failure to report are characteristic of 
absconders who (where no new offenses are involved) 
are usually not returned to prison. This would ac- 
count for the difference in the pre-revocation rate 
versus the rate of return to prison for fair risk cases. 


failure to report, but new offense violations were 


Case Type 


CMC 
No CMC 


TABLE 2. CMC AND TYPE OF VIOLATION 


Poor Risk 
Type of Violation 


No Violation 


70% (171/243) 
60% (175/294) 


No Violation 


79% (480/609) 
71% (516/732) 


No Violation 


85% (281/332) 
85% (288/340) 


*Significant at .05 level 
**Significant at .01 level 


Reporting 


6% (15/243)* 
15% (43/294) 


Fair Risk 
Type of Violation 
Reporting 

7% (45/609)** 


12% (89/732) 


Good Risk 
Type of Violation 


Reporting 


6% (20/332) 
7% (25/340) 


New Offense 


10% (23/243)* 
15% (45/294) 


New Offense 


6% (37/609) 
7% (54/732) 


New Offense 


3% (11/332) 
3% (11/340) 


14% (34/243) 
11% (31/294) 


8% (47/609) 
10% (73/732) 


Other Violatior: 


6% (20/332) 
5% (16/340) 
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Based on data in this study, it appears that dif- 


ferential impacts are not apparent where expected 
violation rates (base expectancy rates) are less than 
10 percent. For example, only 7 percent of fair risk 
cases committed new offenses, and no differences 
were observed between CMC and non-CMC cases. In 
contrast, failure to report for fair risk cases has a 
higher overall violation rate of 10 percent. For this 
measure, 7 percent of the CMC cases failed to report 
compared to 12 percent of the non-CMC cases in this 
group (to prison). Fair risk CMC cases had 5 percent 
fewer (7 percent versus 12 percent) violations for 
failure to report than non-CMC cases; however, no 
significant differences were found for new offenses 
in this group. 

In summary, after 1 year, there was a significant 
difference where the potential for failure is greatest. 
In the poor risk CMC group, new offenses were 5 per- 
cent lower, and violations for failure to report were 
9 percent lower. In the fair risk group, CMC cases 
had 5 percent fewer violations for failure to report. 


Conclusion 


CMC is an effective program which has a positive 
differential impact on case outcome for high risk of- 
fenders as measured by fewer pre-revocation war- 
rants. CMC also appears to reduce the percentage 
returning to prison for parole violations. The impact 
on medium risk clients is related to technical viola- 
tions such as failure to appear which occur at rela- 
tively high rates. 

The research results document effectiveness at 
several levels. First is the effectiveness of the CMC 
program itself. CMC operationalizes differential case 
supervision. It is our perspective that it is the in- 
terdependence of the standardized interview and case 
planning process which is associated with the dif- 
ference between the two groups. In the CMC group, 
changes in behavior were measured by a lower rate 
of return to prison and absconding. The results are 
particularly noteworthy considering positive out- 
comes did not depend on ideal conditions. Texas is 
a large geographically diverse state, and typical prob- 
lems associated with implementing new programs 
such as CMC were experienced. 

Second, the research documents tat low risk 
cases will generally succeed with or without officer 
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intervention regardless of the method of supervision. 
This point is important from the public policy stand- 
point for community supervision agencies setting 
program priorities in the face of diminishing re- 
sources. 

Finally, the information documents the effec- 
tiveness of line staff in changing human behavior. 
This is particularly significant when one considers 
the most dramatic differences occurred in the group 
posing the most risk; the same group which even line 
staff and the community frequently describe as “‘lost 
causes.” 

Several suggestions are offered as to why CMC 
works based on an examination of the 1 1/2 hour 
CMC process. First, CMC forces line staff to sys- 
tematically gather information about the client’s life, 
typically in much greater detail than has occurred on 
previous encounters with any part of the criminal 
justice system. Next, the information is processed 
systematically through the scoring procedures, and, 
finally, a goal-oriented, written plan of action for the 
officer as well as the client is developed. 

Formally, the critical elements of the process ap- 
pear to be systematic information gathering for the 
purpose of assessment and planning. Informally, the 
process defines a structure for the process of super- 
vision. Clients who are used to being read rules and 
threatened observe officers asking questions about 
areas of their lives which had often gone unasked. 
Officers frequently recount stories of clients who 
state that no one has ever asked them about many 
of the areas covered in the CMC interview. Conse- 
quently, CMC serves to both professionalize and per- 
sonalize the supervision process. The reduction in the 
number of violations for failure to report is a probable 
consequence of systematically requiring staff and 
clients to work in a problem-solving environment. 
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Sentencing Theory and Intensive 
Supervision Probation 


By ALAN T. HARLAND, LL.M., PH.D. AND CATHRYN J. ROSEN, LL.M.* 


Introduction 


N CONTEMPLATING the theme of this 

issue of Federal Probation—‘‘Probation Super- 

vision: Where Do We Go From Here?’’—even 
the most cursory review of recent literature suggests 
strongly that intensive supervision probation (ISP) 
is an important part of the answer for many 
policymakers, researchers, and academics. For the 
director of the U.S. Justice Department’s National 
Institute of Justice, for example, ISP is “an approach 
that is cost effective and poses less risk to public 
safety than does ordinary probation’’ and a ‘“‘promis- 
ing answer...for policymakers and probation officials 
searching for ways to make probation a real sanction 
against offenders.’’ (Stewart, 1987:1) Petersilia and 
colleagues at Rand have stated that: ‘‘We believe 
that ISP will be one of the most significant criminal 
justice experiments in the next decade.” (Petersilia 
et al., 1985:ix). ISP programs have been hailed by 
others as ‘‘a central component of the ‘reshaping’ of 
probation which is occurring throughout the coun- 
try” (Cochran, Corbett and Byrne 1986:37) and as the 
basis for renewed “‘hope for a central mission and 
clear working model for the future [of probation] that 
Fogel and others have found lacking” (Lipchitz, 
1986:80). 

In the face of such optimistic accolades in a field 
more typically characterized by cynical frustration 
and despair (Johnson, 1982), judges, policymakers, 
and others seeking alternative sanctioning options 
might understandably be wondering: ‘“‘Where do we 
sign-up?” Before doing so, however, and before 
assigning the future of probation in any significant 
degree to ISP, it is our contention that far more 
clarification of the nature and meaning of ISP is 
required than has emerged from prior analysis. For 
despite the apparent popularity of ISP, ‘‘the central 
unresolved issue appears to be one of conceptualiza- 
tion and definition” (Armstrong, 1986:31). 

In this article we address the theme ‘‘Where Do 
We Go From Here?”’ not as a predictive, crystal-ball 
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exercise, but rather as a question of choice for pro- 
bation policymakers to assess alternatives such as 
ISP as rational decisionmakers. A sine qua non of 
rational decisionmaking is a clear grasp of the fun- 
damental purposes or goals upon which the choice 
of one option over another is predicated (Gottfred- 
son and Gottfredson, 1980:40). Our aim, therefore, 
is to build upon the foundation laid in earlier writing, 
in particular in the June 1986 issue of this journal, 
to offer key decisionmakers a more precise under- 
standing of the concept of ISP. How does it differ 
from ‘“‘ordinary supervision probation?” And, what 
are the dominant philosophical underpinnings in 
terms of which it may be defined, designed, and 
evaluated as a potential solution to the problems 
perceived to characterize alternative sanctioning 
approaches? 


The Problem of Defining Intensive Supervision 
Probation: Clarifying Goals 


Beyond stating the obvious, that it is a sanction- 
ing option involving a form of probation distinguish- 
able in some way by the “‘intensity”’ of its supervi- 
sion practices, practitioners and commentators have 
endowed the concept of ‘intensive supervision’”’ with 
a bewildering range of defining attributes. Different 
writers have pointed to the lack of agreement as to 
what constitutes intensive supervision (Latessa, 
1986:70), adding that it is “‘neither new nor well de- 
fined; over the years it has included a wide range of 
community correctional efforts that have been 
employed in dozens of jurisdictions” (Burkhart, 
1986:75). At the same time, the point is often made 
that recent experiences represent a significant depar- 
ture from past efforts under the intensive supervi- 
sion rubric and that we have entered a ‘new genera- 
tion” of such programs (Latessa, 1986:71) that have 
quite different aims and methods than those con- 
ducted 10 or 15 years ago (Burkhart 1986:76) marked 
by unprecedented supervision requirements and em- 
phasis on quality vs. quantity of supervision (Baird, 
1986:2). Given the foregoing lack of definitional 
clarity and apparently contradictory as.essments of 
the extent to which it even represents an innovative 
sanctioning option at all, and to avoid consigning it 
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prematurely to what Harris has aptly called the 
“garbage of all-purpose, all-things-to-all-people 
probation (Byrne, 1986:14), how is the interested 
policymaker to proceed? 

Assessment of the relative merit of different sanc- 
tioning options and choices about specific design 
features and target populations can be rationally 
exercised only in relation to clearly conceptualized 
program goals, which supply the framework for both 
operation and evaluation of any particular program 
model (Baird, 1986:3). Based upon the programmatic 
characteristics most commonly associated with in- 
tensive supervision, and the emphasis in almost all 
recent commentaries on the provision of stricter con- 
trols and restraints for felony probationers (Stewart 
1987:1; Baird, 1986:1-2; Armstrong, 1986:5; Clear, 
1986:18; Burkhart, 1986:75; Petersilia, 1986:53), two 
overriding factors dominate. First, is a relatively 
short-term focus on in-program crime control and 
compliance with other release conditions. Second, is 
primary reliance upon incapacitative and specific 
deterrent techniques to simulate as closely as pos- 
sible in the community the more completely control- 
ling effects of a custodial sanction. Consequently, we 
suggest that the dominant goal of ISP programs is 
usefully conceptualized as follows: 

To minimize risk during the supervision period, that proba- 

tioners will reoffend or breach other conditions of their release, 

by restricting their opportunity and propensity to do so, via 
primarily the incapacitative and specific deterrent means of 
intensive regulation and monitoring of their whereabouts and 


conduct, and the corresponding increased threat of detection 
and strict enforcement of consequences in event of violation. 


Several aspects of the foregoing attempt to encap- 
sulate the essential motivating force behind the 
modern intensive supervision movement warrant 
special attention and explanation. For the goal state- 
ment being offered, despite its somewhat lengthy ap- 
pearance, is very narrow in its focus. As a result, it 
may at first glance seem to slight or contradict some 
of the more encompassing objectives to be found 
commonly throughout conference presentations and 
the literature on intensive supervision probation, 
that more closely resemble what Romig (1986:5-6) 
describes as a “balanced approach,” including 
broader and longer-term rehabilitative aims, restitu- 
tion to victims, and satisfaction of perceived public 
and professional demands to remedy the ‘“‘slap-on- 
the-wrist” image of probation via sanctions that are 
sufficiently harsh/painful to satisfy retributive emo- 
tions (Mackie, 1982) and/or, less clearly, general and 
long-term specific deterrent needs. 

Although reference to any and all of the latter 
purposes can be found in the literature, ample 
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evidence exists to suggest that they are not central 
to the dominant philosophy of recent intensive super- 
vision programming. A clearer conceptualization of 
issues is likely to be maintained, therefore, by ap- 
proaching them as relatively independent aims for 
purposes of program planning and design, to be 
reconciled with the narrower, shorter-term control- 
oriented focus suggested above as being the 
dominant goal. Recognition that they are, at best, 
ancillary to the primary mission of intensive super- 
vision probation, and may even be antithetical to it 
on occasion, should promote more forthright assess- 
ment of their relative priority in the belief-and value- 
systems of program designers, and provide a clear 
framework for decisions about allocation of resources 
within the program and between it and other proba- 
tion activities. 

In order to clarify some of the foregoing points, 
and in particular to test the validity and utility of 
the narrow goal definition being proposed, let us con- 
sider some of the more general sanctioning objectives 
that are deemphasized. 


ISP and Retribution 


First, it might be argued that the exclusive em- 
phasis on risk-control and conditions-enforcement 
ignores legitimate retributive goals of intensive 
supervision programs. Indeed, one of the most com- 
mon criticisms of non-intensive probation has been 
its inability to be sufficiently harsh/painful to satisfy 
the theoretical demands of retributivists that the 
punishment fit the crime. Not surprisingly, respond- 
ing to the retributive inadequacies of traditional pro- 
bation has been taken by some as an important fac- 
tor supporting the development of intensive super- 
vision programs. For a variety of reasons, however, 
it is possible to argue that the significance of retribu- 
tion in intensive supervision has_ been 
greatly overemphasized and/or misunderstood and to 
agree with Clear (1986:18) that: “‘The important role 
lies in better risk control, not better punishment.” 

First, there is considerable confusion as to what 
is actually meant by criticisms that probation is an 
inadequate retributive sanction or that it is not 
punitive enough. Most commonly, the underlying 
yardstick against which such inadequacy/insuffi- 
ciency is held up turns out to be someone’s percep- 
tion of public sentiment. Federal Appeals Court 
Judge Johnson, for example, believes that ‘‘an alter- 
native would be more readily accepted by the public 
if it offered more punishment than is presently pro- 
vided by the traditional methods of sentencing” 
(1982:20). Similarly, Nidorf asserts that ‘“‘there are 
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now pressures surfacing for a more structured and 
punitive approach to dealing with delinquent youth... 
It is very clear that the public is not happy with the 
system, and in fact is demanding a longer and 
stronger response to criminal and delinquent 
activity” (1986: 1-4) (emphasis added). In each case, 
as is usual with such claims, no empirical evidence 
is offered to substantiate these pressures and 
demands by “the public.” 

Whether or not the public is demanding a 
“longer,” “stronger,” ‘‘tougher,” more ‘‘punitive”’ 
response, however, there is little reason to ascribe 
such views to retributive rather than utilitarian 
motivations. If the public’s concern for tougher, 
stronger, more structured responses to crime were 
to be met by sentences involving extensive 
surveillance and other control and treatment 
measures, predicated on a rational risk/needs assess- 
ment procedure and strictly enforced, it is unclear 
how much residual demand would exist for addi- 
tional, gratuitous infliction of pain/hardship simply 
to satisfy the moral imperative of retributive 
sentiment. 

Wright, for example, has argued that: ‘‘What of- 
fends people’s instinctive sense of rightness is that 


the response is insufficient, rather than that it is in- | 


sufficiently hurtful to the offenders”’ (1981:22). Clear 
makes the same point: 


Yet it is safe to say that as most observers investigate the 
overall intrusiveness of an effective risk control system, they 
will find its magnitude to be such that punishment interests 
in the case are diminished. In other words, once the risk of high 
risk offenders is effectively controlled, there is little or no need 
to add pain, harm or suffering in order to satisfy the need to 
punish the offender. With [ISP], enough is enough (1986:23). 


To the extent that assumptions such as Wright’s 
and Clear’s are valid, policymakers who incorporate 
in their ISP program sanctions against offenders 
over and above what are suggested by a utilitarian 
risk/needs assessment may be striving unnecessarily 
and unjustly to satisfy mistaken perceptions of 
public opinion and engaging in costly overkill; costly, 
because additional sanctions require additional en- 
forcement resources and carry with them the in- 
creased probability of violation and revocation. The 
same argument can be made if such gratuitously 
punitive conditions are embraced in the name of “‘sell- 
ing’’ the program to legislators or other members of 
the justice community rather than the general public 
(see, e.g., Nidorf, 1986:7). In both cases, empirical 
evidence exists to suggest caution. In their study of 
policymakers and the general public in Maryland, for 
example, Gottfredson and Taylor found ‘‘extensive 
misperception on the part of the policymakers of the 


opinions of the general public’ (1983:19) and that: 
“Although the attitudes of both the public and the 
policy group can be characterized as rather liberal, 
non-punitive, utilitarian, and reform-oriented, the 
policy sample attributed almost the reverse to the 
public” (1983:14). Such findings of pluralistic ig- 
norance have been observed in other criminal justice 
studies (e.g., Riley and Rose, 1980) and in a variety 
of other policy settings (Miller and Stokes, 1963; 
Hedlund and Friesman, 1972; O’Gorman, 1975). 


ISP, Restitution, and Community Service 


Looking at some of the conditions of probation 
most typically construed as representing the retri- 
butive components of ISP further emphasizes the 
conceptual confusion in this area. Clear, for example, 
after pointing out that ‘“‘people are confused about 
the philosophical intentions” of requirements such 
as restitution and community service, proceeds to 
add to the confusion by defining them both as 
retributive punishments. The underlying rationale 
behind the use of both of these sanctions, he argues, 
“is clearly punitive,” by which he appears to mean 
retributive (Clear, 1986:16). 

If restitution and community service are being im- 
posed simply to make the disposition more onerous 
on the offender and thereby to satisfy the public’s 
perceived demand for retribution, however, the same 
kind of pluralistic ignorance argument made earlier 
would suggest that they may be being used un- 
necessarily. In the case of community service orders 
being imposed routinely on ISP participants as a sort 
of standardized program-retribution-quotient, in- 
dependently of the primary risk-control components 
of an offender’s sentence, such dispositions may well 
be indulging in the same kind of unwarranted 
punitive overkill alluded to above. 

However, although the foregoing discussion sug- 
gests a rationale for minimizing the use of commu- 
nity service as a means of getting tough, retribu- 
tively, with ISP offenders, it is possible to go one step 
further, to argue that the instinctive popular support 
that community service undoubtedly commands can 
be channeled constructively to the cause of risk con- 
trol and further reduction in the need to manufacture 
other gratuitously onerous sanctioning options. This 
requires a different view of community service than 
the retributive rationale assumed by Clear, using 
community service instead as first and foremost a 
form of control/surveillance in which the offender is 
actively under the supervision of the recipient agency 
or, at a minimum, his expected whereabouts at given 
times is known and subject to ready monitoring. 
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Viewed in this fashion, community service becomes 
a more constructive alternative to arguably more 
repressive control options such as house arrest and 
electronic monitoring. With its established track 
record of meeting with widespread public approval, 
community service might then conceivably switch 
roles from being used to satisfy perceived demands 
for retributive harshness as an addition to more ex- 
plicitly controlling conditions, to doing so instead as 
an alternative to one or more of those conditions, with 
a net reduction in overall intrusiveness and cor- 
responding savings in program resources. 

Going still further, if this line of logic is pursued, 
and emphasis is maintained upon moving towards 
less intrusive, more constructive sanctioning options 
that are compatible with both risk control and a 
manageable level of public support, it is hard to 
believe that community service is the best we can do. 
If unpaid labor is endorsed as an acceptable way of 
short-term risk control, for example, might not paid 
labor accomplish the same purpose and with greater 
potential for broader benefits in terms of longer-term 
impact on reducing recidivism and improving of- 
fenders’ circumstances? At a minimum, in the mean- 
time, what such a reconceptualization of community 
service does is to require policymakers to reconsider 


‘its use in relation to the testable goals of ISP as a 


risk-control intensive probation supervision program, 
rather than embracing it as the centerpiece of a non- 
falsifiable retributive approach under the same 
acronym but perhaps better characterized as an “‘in- 
tensive pain and suffering program.” 

The situation for restitution is quite different. 
Unlike community service (as a form of involuntary 
penal servitude), it has not been viewed as a form of 
punishment at all by most jurisprudential scholars 
and philosophers, who constantly lament the confu- 
sion of the concepts of restitution and retribution 
in particular (Van den Haag, 1975; Bedau, 1977; 
Mackie, 1982). The virtually universal agreement in 
our society that victims of crime deserve to be com- 
pensated for their losses is not the same thing as 
agreeing that offenders deserve to be punished. 

Consequently, although it is readily imaginable 
that a probation program that is otherwise well struc- 
tured to respond responsibly to risk-control concerns 
might satisfy public opinion without a community 
service component, it is more difficult to imagine, 
given even the most extensive package of risk con- 
trol conditions, that a sizeable majority of the public 
would not still feel in a case in which victim losses 
occurred that the sentence was insufficient unless 
restitution were made. Does this mean that a 
policymaker considering buying into ISP must 
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assume that a commitment to restitution program- 
ming is an essential part of the investment? The best 
answer is probably a qualified ‘‘no.” If restitution is 
already ordered routinely as a condition of non- 
intensive probation, its enforcement for offenders 
under an ISP program is perfectly consistent with 
that part of the dominant goal that emphasizes strict 
accountability for all conditions of release imposed 
by the court. If restitution is not a routine condition 
of non-intensive probation, however, the decision to 
incorporate it explicitly as a sanctioning option 
among the design features of an ISP program should 
be recognized as being essentially unrelated at this 
time to the central objective of risk-control. 

If sufficient resources exist to invest in risk- 
control components and the often extensive staffing 
and time requirements of the loss-investigation, 
payment-plan development, and collection and 
disbursement activities that a true commitment to 
restitution requires (Harland, Warren, and Brown: 
1979), an ISP program designer might well wish to 
do so. Given the virtually universal public and pro- 
fessional support that exists for restitution, such 
a decision might be predicated upon the political 
advisability of such a move, for what Baird (1986:2) 
has described as the ‘“‘transparent goal’’ of buying 
support for the resources and cooperation needed to 
accomplish the more dominant recidivism-control ob- 
jective. Alternatively, the decision to incorporate a 
restitution component into an ISP program might 
be based upon the designer’s independent belief in 
the fundamental fairness of compensating victims, 
remembering again not to confuse this with the re- 
quirements of retributive punishments. 

Where limited resources-availability dictate a 
choice, however. adherence to the dominant risk- 
control objective of ISP would suggest that a com- 
mitment to full-fledged restitution programming (as 
opposed simply to enforcing whatever is ordered by 
the court) would not top the list of priority program 
design features. Although a restitution order is 
sometimes welcomed by probation officers as a useful 
focal point in case-management, and although it may 
be an eminently defensible ideal for other reasons, it 
remains little more than wishful thinking at this time 
to suggest that requiring offenders to pay restitution 
can be expected to effect any measurable reduction 
in reoffending or other compelling measure of 
recidivism central to the dominant risk-control goal 
of ISP. 

While it is possible to reconcile community service 
as a form of ISP, therefore, in much the same way 
that others have viewed house arrest and electronic 
surveillance programs as a form of ISP for adults 
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(see, e.g., Petersilia, 1986:50), a restitution program 
does not bear such a characterization as readily. Of- 
fenders are made to pay restitution because they 
have caused a victim to sustain measurable financial 
losses, not because they are high-risk offenders 
needing the restraining control of ISP. Consequently, 
although community service is at least a potentially 
applicable risk-control (and retributive) sanction for 
all offenders falling with the risk/needs emphasis of 
ISP, restitution could not be a factor for many of- 
fenders in that same category because their offense 
did not result in compensable loss to an identifiable 
victim. Indeed, at the extreme, one can contemplate 
an ISP program focused exclusively on high-risk of- 
fenders convicted, say, of drug use, but who have 
caused no losses for which the court might impose 
a restitution order at all. 


Rehabilitation and ISP: Cure vs. Control 


Perhaps the most uncertain aspect of attempts to 
conceptualize ISP is the role of rehabilitation and, 
more specifically, the extent to which increased pro- 
vision of support traditionally classified as rehabili- 
tative services, can be said to characterize intensive 
supervision as much as or more than increased levels 
of surveillance and other measures of heightened in- 
capacitative or specific deterrent control. Are pro- 
grams that focus primarily upon extensive service 
delivery or extensive rehabilitative requirements 
properly considered forms of intensive supervision? 
If not, what role remains for those who wouid cling 
to the rehabilitative ideal within a probation environ- 
ment dominated by the short-term incapacitative and 
specific deterrent control objectives that we have 
posited as the primary defining characteristics of 
ISP? Answers to these questions, perhaps more than 
anything else, we believe may contain the key to ex- 
posing the essential thrust of what is being called the 
new generation of intensive supervision probetion 
programs. 

At first glance it is tempting to expand the nar- 
row goal statement given earlier to conclude that the 
rehabilitative ideal is (or should be) alive and well and 
thriving at the very heart of the intensive supervi- 
sion movement. Romig, for example, has concluded 
that: ‘‘Research supports the utilization of a dual ap- 
proach to intensive probation. The utilization of in- 
creased and higher quality surveillance combined 
with higher quality treatment... contributes to a 
reduction in recidivism and increased public safety. 
Increased surveillance alone, and increases in treat- 
ment alone were not as effective as when a dual 
approach was utilized” (1986:15). Although Romig’s 


work does not contain sufficient methodological 
detail to assess the empirical basis for his optimism, 
one can more readily agree with Clear’s more cautious 
observation that ‘‘treatment is just as legitimate a 
risk-control approach, at least in theory, as in- 
capacitation” (1986:17). Theoretically, it can be 
argued that rehabilitation is as legitimate a form of 
risk-control as any other utilitarian strategy. 
Relegation of rehabilitative services to, at best, a 
secondary role in intensive supervision probation can 
be interpreted as a function of two related lines of 
reasoning. The first of these argues that, especially 
in a time of fiscal constraints, probation resources 
should not be extended to general support and 
assistance services for offenders beyond those ex- 
plicitly designed to effect a reduction in criminal 
behavior. In advocating their “‘Limited Risk Control” 
vision of sentencing for adult offenders, Clear and 
O’Leary argue that: “‘Any assistance rendered an of- 
fender must be reasonably related to a crime reduc- 
tion goal. A supervision agency is not a welfare 
agency, and an extension of its activities beyond a 


‘crime control focus is both inappropriate and 


dangerous.” (Clear and O’Leary, 1984:18). 

Where a major area of public concern is public 
safety, the second explanation for the ascendancy of 
restraint-over-rehabilitation, surveillance-over- 
service in intensive supervision probation is a relative 
lack of public and professional faith in the ability of 
rehabilitative services to meet such concerns. In his 
explanation of the popular support for ISP, for ex- 
ample, Nidorf sees it as a reaction to disillusionment 
with ‘‘treatment oriented, people helping . . . social 
casework programs that have had only limited suc- 
cess, and now have little or no public support” 
(1986:6). Similarly, Byrne states that: ‘As policy 
makers throughout the country revise their criminal 
and juvenile codes, it is clear that community pro- 
tection rather than offender rehabilitation is now 
their primary concern”’ (1986:4) (emphasis added). 
The fact that the author apparently views the two 
objectives as alternative aims is perhaps an implicit 
indication of the level of his own faith in the crime 
control efficacy of rehabilitative services. 

Others have been more explicit in their views. In 
her review of house arrest programs, Petersilia 
reports that: ‘“‘As probation officers focus more 
heavily on surveillance, rehabilitation-type activities 
are diminished. Most probation officers monitoring 
house arrest participants admit they have little time 
for counseling”’ (1986:54). Never reluctant to specu- 
late beyond available research data about the relative 
advantage of different policy options, the author sup- 
ports the move “from primarily rehabilitative to 
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restrictive supervision” (1986:55) and, in particular, 
appears to dismiss the de-emphasis on rehabilitative 
counseling as no great loss: ‘‘While it is true that 
counseling is reduced in most house arrest programs, 


~ employment and enrollment in schools is often re- 


quired. And, to my way of thinkiug, having a job or 
a high school diploma may do more than counseling 
to increase chances for a law abiding life’ (1986:54). 

In a similar vein, Conrad, in justifying his own 
ardent advocacy of intensive supervision probation 
finds strength in the “‘realism’’ that “‘[wJe are no 
longer deceiving ourselves and attempting to deceive 
the probationers about the therapeutic benefits of the 
relationship between the officers and the offenders’”’ 
(1986:84). Similar conclusions have apparently guided 
the direction of intensive supervision in Massachu- 
setts, where ‘“‘the idea of probation officers as 
‘therapists’ is strongly discouraged . . . supplanting 
offender-oriented rehabilitation as the goal of proba- 
tion in 1985 is the (socially oriented) goal of commu- 
nity protection through risk-control’’ (Cochran, Cor- 
bett and Byrne, 1986:33). 

To assert that rehabilitation has been ‘“sup- 
planted” by risk-control seems at first to be incom- 
patible with assumptions presented earlier that 
rehabilitative interventions are, at least in theory, 
themselves a form of risk-control, as legitimate as in- 
capacitaticn or other utilitarian strategies for reduc- 
ing recidivism. On closer examination, however, the 
apparent incongruity is attributable to the multiple 
nuances of meaning behind the general term re- 
habilitation. As was the case for retribution, assess- 
ing the relative importance of rehabilitative goals in 
the definition of ISP is impeded by the linguistic and 
conceptual imprecision prevading most of the critical 
commentary. If rehabilitation is a form of risk-control 
it obviously cannot be supplanted by risk-control as 
a goal of probation; rather it may be supplanted (or 
more likely, overshadowed) by other forms of risk- 
control as a strategy in pursuit of the same goal. 
Alternatively, rehabilitation may be supplanted by 
risk-control objectives if the concept of rehabilitation 
is understood to be broader and in some essential 
way different from its identity as a risk-control 
mechanism. In the former context, decisions about 
the relative importance of rehabilitation in ISP de- 
pend ultimately upon empirical assessments of the 
effectiveness of specific intervention strategies, such 
as counseling and training, in reducing recidivism 
when compared to other approaches to risk-control 
focusing upon incapacitative or deterrent techniques. 
If rehabilitation and risk-control are somehow con- 
sidered as orthogonal, however, the chuice becomes 
the far more value-laden one between different goals 
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rather than different means to a common end. Such 
conceptual analysis is more than academic hairsplit- 
ting, insofar as a clear understanding of the different 
meanings underlying the term rehabilitation is an 
obvious prerequisite to unravelling the precise nature 
of the rehabilitative deficiences of traditional, non- 
intensive probation, in relation to which the goals and 
expectations of ISP will be defined. 

To begin with, the term rehabilitation is used to 
refer to general support services provided to respond 
to needs associated with improving the overall well- 
being of the probationer, such as basic medical and 
welfare assistance. It also encompasses services in- 
tended as therapeutic interventions, such as 
drug/alcohol treatment or various forms of counsel- 
ing, aimed explicitly at reducing recidivism. Given 
a sufficiently broad interpretation of the causes of 
crime and delinquency, however, provision of almost 
any service might be rationalized as having some 
potential for reducing the risk of recidivism. Accord- 
ingly, to the extent that service-delivery and risk- 
control can be distinguished at all the distinction 
must be one of degree rather than kind, and the im- 
portant issue is not whether a particular type of serv- 
ice is a risk-control measure, but the strength of the 
logical and empirical evidence to support such a 
claim. 

The unremarkable philosophy of ISP in the fore- 
going context is that the justification for responding 
to offender needs, especially when doing so coer- 
cively, gains support in direct relation to the 
likelihood of payoff in the form of a demonstrable 
reduction in recidivism. As in the Massachusetts ISP 
program, “‘probation officers should restrict them- 
selves to needs that are strongly, clearly, and con- 
sistently related to criminal behavior’ (Cochran, 
Corbett and Byrne, 1986:35). Two quite distinct ra- 
tionales underly this prescription. The first is based 
on the limiting principles of both retributive and 
utilitarian philosophy that argue that offenders 
should not be forced to comply with conditions of pro- 
bation simply for their own benefit rather than to 
satisfy the generally accepted aims of sentencing. 
The second is based on the position that we simply 
cannot afford to respond to all the needs of offenders, 
whether coercively or by making support services 
available on a voluntary basis, and priority should 
be given within probation to those needs that seem 
most likely to result in recidivism if not addressed, 
before, and, if necessary, instead of, worrying about 
otherwise improving the lot of offenders. 

Whether the question is what we can legally re- 
quire or what we can prudently afford, deciding what 
offender-needs and corresponding system responses 
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are most likely to be “‘strongly”’ related to criminal 
behavior depends significantly on whether a long or 
short timeframe is assumed. Typically, although not 
_always, rehabilitation has been associated with the 
long-term reduction of recidivism, whereby risk- 
control effects are projected to extend beyond the 
period of the intervention as much as or more so than 
they are expected to be realized during it. 

In contrast, the risk-control perspective of the in- 
capacitative and special deterrent conditions of ISP 
clearly has a much more immediate, shorter-range 
focus. Incapacitation restricts the offender’s oppor- 
tunity to reoffend during the time under surveil- 
lance/control, but without necessarily altering im- 
mediate or long-term propensity to do so. Likewise, 
the principal specific deterrent emphasis of ISP is 
upon immediate risk-control by increasing the cer- 
tainty of detection of probation violations during and 
because of heightened surveillance. Once the offender 
is released from probation, or surveillance is relaxed, 
the certainty of detection is diminished with a cor- 
responding reduction in the prospect of any longer- 
term residual specific deterrent effects. If, as many 
have argued, certainty plays a more important role 
than severity in the logic and operation of deterrence 
strategy, the short-term, in-program emphasis of this 
element of ISP is especially highlighted. 

What the foregoing analysis suggests is that when 
choices must be made about the relative risk-control 
potential of incapacitative vs. specific deterrent vs. 
rehabilitative options available to ISP decision- 
makers, the different time perspective of rehabilita- 
tion theory will almost always mean that it must take 
a back seat to the other two if the demand is for im- 
mediate results. To use an analogy from the medical 
model of corrections, whereas most rehabilitative in- 
terventions may be designed to effect a long-term 
cure of the disease of crime and delinquency after the 
patient is released, the incapacitative and specific 
deterrent impact of restrictive supervision is geared 
almost exclusively towards suppressing the symp- 
toms quickly and as long as the patient continues to 
be under care. Only where rehabilitative interven- 
tions have this shorter-term, symptoms-orientation 
can they be directly and readily compared in terms 
of risk-control potential with the incapacitative or 
specific deterrent. sanctioning features of ISP pro- 
grams. Examples might include drug or alcohol 
treatments or rehabilitation techniques that rely 
upon behavior modification rather than attitude 
change as their primary strategy. 

In sum, the status of rehabilitation in probation 
under ISP appears to be very similar to the position 
it has been assigned in recent years in the context 


of imprisonment, which provides a useful analogy for 
understanding the larger philosophy of the intensive 
supervision movement. Both sanctioning options 
(probation and imprisonment) were initially intro- 
duced and justified primarily on the basis of their 
rehabilitative potential for the long-term reduction 
(cure) of recidivism. In the case of imprisonment, 
faith in that original premise has been almost totally 
eroded today as a result of persistent failure by its 
proponents to provide persuasive empirical evidence 
to support it, and, perhaps as importantly, because 
of a profound loss of public and professional con- 
fidence in even the logical/theoretical basis for its 
underlying rehabilitative assumptions. 

Despite the widespread and deep lack of con- 
fidence in their rehabilitative potential, our institu- 
tions have never been fuller. Frustration and loss of 
faith in the lack of demonstrable rehabilitative ef- 
ficacy of incarceration, in terms of reducing recidi- 
vism among released inmates, and the increasing 
reluctance to consider it a defensible justification for 
continuing to confine offenders, have, not sur- 
prisingly, been matched by the development of alter- 
native rationalizations. One common theme is that 
“‘we may not be able to cure them, but at least by 
confining them we can make sure they get the punish- 
ment they deserve.”’ To the extent that this is taken 
to imply a concern for exacting a retributive pound 
of flesh from offenders, and to the extent that such 
concerns are ascribed to ‘‘public demand,” we have 
seen that recent research gives reason to scrutinize 
far more closely the precise level and nature of such 
demands. 


Even equating the popular use of ‘deserved 
punishment” with retributive concerns at all is often 
misleading. When questioned only slightly, for exam- 
ple, the opinion that prison is what a particular of- 
fender “‘deserves” frequently turns into “‘he deserves 
it because he is dangerous,” or “‘because it will teach 
him (or others) a lesson.” The former statement sug- 
gests a treatment or, more often, an incapacitative 
rationale, while the latter introduces deterrence ex- 
pectations, for which empirical support has proven 
to be as elusive as it has for rehabilitation. And, at 
least as far as confinement has been rationalized on 
the specific deterrent basis of reducing recidivism by 
teaching the offender a lesson he will not forget when 
released, once again faith in even the theoretical 
appeal of such a position is shaken by the conflicting 


prospect that the “lesson” offenders learn in a 


custodial school-for-crime environment may do more 
to advance their predatory inclinations and/or 
abilities than to reduce them. 

In the face of consternation over the questionable 
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logical and empirical basis for both rehabilitative and 
deterrent assumptions about the effectiveness of in- 
carceration as a means of suppressing reoffending 
once offenders return to society, the lasi, and perhaps 
‘ultimately most yinshakable line of defense, becomes 
the incapacitative fallback that: ‘‘Even if we do not 
know much about how to cure or deter offenders from 
their criminal tendencies in the long run, at least 
while they are locked up they will be under control.”’ 
Thus, an almost apologist realignment of the domi- 
nant goals of incarceration is achieved, from a 
speculative long-range cure perspective towards the 
more immediate and at least superficially more allur- 
ing prospect of certain, albeit shorter-term control. 
The advent of intensive supervision signifies an 
analogous reshaping of goals for probation and 
brings discussion full-circle to the short-term, in- 
program risk-control focus of our original attempt to 
characterize the dominant defining attribute of ISP. 

The analogy with incarceration is helpful insofar 
as it illustrates how probation is being recast under 
ISP to provide the closest possible approximation of 
the in-program, risk-control guarantee of more total 
confinement. Jn effect, probation becomes prison-in- 
the-community. However, the parallel is not exact, 
and at least two important distinctions must be 
made. First, the risk-control appeal of imprisonment 
deriving from the incapacitative effects of total con- 
finement can only be approximated up to a point in 
the probation setting. Except for program features 
actually involving incarceration, such as shock pro- 
bation, even the most intensive surveillance pro- 
grams must rely heavily on strategies other than in- 
capacitation to compensate for the trade-off in 
physical control automatically conceded by a com- 
munity disposition. As we have seen, the principal 
approach in intensive supervision programs has been 
to escalate the level of specific deterrent threats via 
increased monitoring and enforcement of conditions 
compliance. 

A second distinction is that retreat from the 
rehabilitative ideal has undoubtedly not been so com- 
plete in probation, especially juvenile probation, as 
it has been for incarceration. Empirically, and 
especially theoretically, prospects for long-term 
benefits of community treatment programs have not 
been so thoroughly battered as they have in the more 
inherently repressive and otherwise more problem- 
atic custodial institutions. Consequently, whereas the 
short-term ‘“‘at least you can control them while 
you’ve got them” reasoning may have come to be 
widely accepted as an end in of itself for incarcera- 
tion, belief in the need to view short-term control as 
a necessary means to the end of more lasting reduc- 
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tion in recidivism may be more enduring in the pro- 
bation context. The overwhelming focus of goals and 
resources on short-term, in program control under in- 
tensive supervision, however, threatens to weaken 
this latter perspective, resulting in the same means- 
to-ends transformation that has occured in institu- 
tional corrections. Two further medical model 
analogies illustrate the danger. 

Consider, for example, the case of epilepsy or 
schizophrenia. Although we may not have a long- 
term cure, ‘“‘the problem” can in many cases be sup- 
pressed effectively in the immediate term as long as 
the correct control mechanism (drugs) can be ad- 
ministered. The corrections parallel is that custody 
and now the restraining conditions of intensive super- 
vision probation have come to be thought of in the 
same way, as immediate controls, ‘“‘the drug” for 
something for which we also do not have the long- 
term cure. In each case, once the control mechanism 
is withdrawn (the epileptic/schizophrenic stops tak- 
ing the drug, or the offender’s supervision level is 
relaxed) the problem ‘“‘behavior’’ (seizures, acting out, 
recidivism) may well recur. The price of extending the 
control mechanism in each cave, however, is not com- 
parable, either financially or in terms of liberty 
values. Although the epileptic, if not the schizophre- 
nic, is likely to submit to the regimen of control will- 
ingly, and the control mechanism (the drug) can be 
largely self-administered, the indefinite or very pro- 
tracted extension of custody/intensive supervision 
obviously cannot be accomplished without 
significantly greater expense, coercion, and sacrifice 
of personal freedoms. The most important aspect of 
the medical and mental health analogies for present 
purposes is that the discovery and application of 
drugs that can help to control (treat) epilepsy and 
schizophrenia are not taken as grounds in the help- 
ing professions for abandoning simultaneous efforts 
to experiment with approaches that might produce 
a more enduring solution (cure). A challenge for 
justice system policymakers and correctional profes- 
sionals contemplating intensive supervision is to 
maintain a comparable sense of proportion in the 
balance of overall system goals and allocation of pro- 
gram resources between the immediate and long-term 
eradication of recidivism. 

Intensive supervision probation, like prisons, 
asylums, and other institutions of control, can be 
designed and evaluated with an exclusive emphasis 
upon fulfilling their immediate, in-program restrain- 
ing functions. Even in the juvenile justice system it 
may be a healthy reminder to some extreme offender- 
oriented service providers that one of the best ways 
of acting in an offender’s best interests must surely 


i 
, 
\ 


'TENSIVE SUPERVISION PROBATION 


be to try everything within reason to prevent the self- 
destructive consequences of short-term recidivism 
that so often jeopardize prospects for any long-term 
rehabilitative efforts to run their full course. 
However, if subjecting probationers to the restrictive 
controls of intensive supervision conditions is 
rationalized in terms of providing a setting in which 
risk of recidivism is controlled in an immediate sense, 
to a level sufficient to allow experimentation with 
longer-term rehabilitative interventions to stand a 
chance, it should be recognized at once that where 
similar arguments have been advanced to support 
subjecting deviants to the analogous restraint of con- 
finement in prison or a mental institution, constitu- 
tional right-to-treatment questions have been raised 
(Rotman, 1986). The thought that adoption of the 
overtly repressive constraints of intensive supervi- 
sion that account for much of its appeal to right-wing 
law and order factions could also give greater con- 
stitutional impetus to the arguments of their more 
liberal antagonists for more resources and systematic 
support for rehabilitative services is an irony worth 
savoring. 

Even if the intensive supervision movement does 
little to promote stronger right-to-treatment de- 
mands towards probation in a strictly constitutional 
sense, the analogy serves as a useful reminder of the 
danger of allowing infatuation with the relative 
logical and administrative simplicity of immediate 
control measures to divert attention and resources 
unreflectively away from attempts to make such 
measures as compatible, and wherever possible, coex- 
tensive with efforts to reduce recidivism in the longer 
run. 


Conclusion 


_ We have attempted to illustrate the need for con- 
ceptual clarity in the assessment task facing decision- 
makers contemplating ISP as a potential solution to 
problems being experienced in their jurisdictions with 
existing sanctioning options such as incarceration or 
various forms of non-intensive supervision. As was 
seen at the outset, intensive supervision probation 
is commanding an extraordinary amount of attention 
and support from a wide variety of sources. The 
simplicity of its appeal to instincts that demand the 
security of immediate risk-control mechanisms, 
however, can easily mask difficulties such as the 
unresolved technical and ethical dilemmas that sur- 
round all efforts to predict such risks in the first place 
and the continued absence of evaluation data against 
which to test the soundness of those instincts. If pro- 
grams designed to fulfill the dominant and ancillary 
goals of intensive supervision are to have a chance 


to prove their effectiveness they must first avoid the 
implementation pitfalls that have sidetracked so 
meny other criminal and juvenile justice innovations 
over the years. The goal-oriented assessment ap- 
proach outlined is intended to encourage and 
facilitate a systematic and thorough analysis and 
testing of assumptions and expectations that is 
essential in both the planning and evaluation stages 
of the implementation process. Before we can have 
any confidence that ISP will be a valuable asset to 
the future of probation, we must be very clear what 
we expect it to do, for whom, and why we expect it 
to succeed. 
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The Investigative Role of the 
United States Probation Officer under 
Sentencing Guidelines 


By SUSAN KRUP GRUNIN AND JUD WATKINS* 


Introduction 


UIDELINE SENTENCING will bring 

about a revolution in the work of United 

States probation officers. It will profoundly 
affect the way presentence reports are prepared by 
probation officers and used by the courts in impos- 
ing sentences. Most of the investigative procedures, 
report format, and sentencing rules familiar to pro- 
bation officers are changed as a result of guideline 
sentencing. This essay will provide a brief back- 
ground and an example of guideline sentencing, along 
with a discussion of the new skills required of proba- 
tion officers in preparing the presentence investiga- 
tion report under guideline sentencing. 


Background 


Origins of guideline sentencing can be traced to 
the early 1960’s. Model penal codes, commissions on 
sentencing reform, and the American Bar Associa- 
tion’s standards! relating to sentencing alternatives 
held a common objective: To clarify the purposes of 
sentencing and reduce sentencing disparity. Through 
the mid-1970’s many state legislatures adopted 
various forms of determinate sentencing. Typically, 
these variations featured prescribed prison terms for 
certain felony offenses and set standard ‘“‘good-time”’ 
deductions. Parole boards in these states were either 
abolished or lost the authority to set the release 
terms for prisoners. 

By the end of the 1970’s several states, including 
Minnesota, California, Florida, Maryland, Washing- 
ton, and Pennsylvania, had taken yet another step 
toward sentencing by rule; they established standing 
agencies to promulgate rules, assess their impact, 
and develop sentencing policies for the future. Within 
the Federal criminal justice system, the decade of the 
1970’s saw congressional review of the Brown Com- 
mission’s? recommended legislation for reforming 
Federal sentencing practices. Thereafter, a series 
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of legislative proposals between 1973 and 1975 
sought to regulate the Federal sentencing process, 
primarily through recodification. 

The elements of sentencing guidelines and a 
sentencing commission were first introduced in the 
95th Congress by Senators McClellan and Kennedy. 
Their bill, S. 1437, contained sentencing reform pro- 
visions and authorization of a sentencing commission 
to promulgate guidelines. S. 1437 passed the Senate 
on January 30, 1978 but was never passed by the 
House of Representatives. 

This omnibus concept of sentencing reform, 
however, became the basis for subsequent legislation 
that would mark a new era in Federal criminal justice. 
The Comprehensive Crime Control Act of 1984, with 
sentencing reform provisions, was signed into law 
October 12, 1984. The Act established the United 
States Sentencing Commission as an independent 
agency in the judicial branch. Its purpose is to 
develop sentencing policies and practices for the 
Federal criminal justice system by promulgating 
guidelines which prescribe appropriate sentences for 
convicted Federal offenders. These guidelines, in 
turn, have the statutory purpose of furthering the 
objectives of sentencing: deterring criminals, in- 
capacitating and/or rehabilitating the offender, and 
providing “‘just deserts’ in punishing criminals. 


Sentencing under Guideline Provisions 


Guideline provisions change the sentencing proc- 
ess in two ways. First, the provisions themselves are, 
in fact, rules for courts to follow in imposing 
sentences. Prior to guidelines the sentencing decision 
was limited only by the maximum statutory penalty, 
leaving the sentencing judge with broad discretion 
in imposing a sentence. Second, and perhaps more 
important, under guidelines the decision-making 
process will be more explicit. Specific factors that the — 
sentencing judge has weighed and considered accord- 


lamerican Bar Association, Standards on Sentencing. 
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ing to guideline rules are to be stated on the record 
for review by the courts of appeals and research by 
the Sentencing Commission. Objections and appeals 
will presumably be directed toward either the rele- 
vant facts the judge has considered or the rules 
selected and applied to the sentence. In most cases, 
every critical fact considered by the judge and the 
extent to which it influenced the sentence will be 
known by all parties at the imposition of the 
sentence. 

A guideline sentence will most often be expressed 
as a range of months to be served. The U.S. Sentenc- 
ing Commission has specified these ranges with a 
two-axis matrix or grid of sentencing options, the 
sentencing table (See table I). The vertical axis is 
comprised of 43 offense levels, increasing in severity. 
The horizontal axis is comprised of six criminal 
history categories. If the sentencing court finds that 
a defendant with an offense level of 15, for example, 
has no prior record (Criminal History Category I) 
then a guideline sentence would likely be imposed 
within the range of 18 to 24 months. If a defendant 
with that same offense level, 15, were found by the 
court to have sufficient criminal history points to 
merit a Criminal History Category III, the appro- 
priate range of the seatence—barring aggravating 
or mitigating factore—would be 24 to 30 months. 
Courts may depart from the guidelines if factors exist 
that were in the judgment of the court not adequately 
taken into account by the guidelines. 

The presentence report has been changed to con- 
vey facts in support of guideline applications. 
Revised Rule 32 of the Federal Criminal Rules of Pro- 
cedure establishes the required contents of the new 
presentence report. The presentence report is to con- 
tain the following information: 


(A) information about the history and characteristics of the 
defendant, including his prior criminal record, if any, his finan- 
cial condition, and any circumstances affecting his behavior that 
may be helpful in imposing sentence or in the correctional treat- 
ment of the defendant; 

(B) the classification of the offense and of the defendant 
under the categories established by the Sentencing Commis- 
sion pursuant to section 994(a) of Title 28, that the probation 
officer believes to be applicable to the defendant's case; the 
kinds of sentence and the sentencizg range suggested for such 
a category of offense committed by such a category of defendant 
as set forth in the guidelines issued by the Sentencing Com- 
mission pursuant to 28 U.S.C. §994(a)(1); and an explanation 
by the probation officer of any factors that may indicate that 
a sentence of a different kind or of a different length from one 
within the guidelines would be r.ore appropriate under all the 
circumstances; 

(C) any pertinent policy statement issued by the Sentenc- 

ing Commission pursuant to 28 U.S.C. §994(a)(2); 
8D) verified information stated in a non-argumentative style 


3U.S. Sentencing Commission Guidelines, Sentencing Table, Chapter Five, Part A, 
page 5.2 U.S. Sentencing Commission, Washington, DC (October 1987). 
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containing an assessment of the financial, social, psychological, 
and medical impact upon and cost to, any individual against 
whom the offense has been committed; 

(E) unless the court orders otherwise, information concern- 
ing the nature and extent of nonprison programs and resources 
available for the defendant; and 

(F) such other information as may be required by the court. 


The most important facts in the report, those 
which have the greatest impact upon the number of 
months to be served, consist of facts in three sections 
of the report: the Offense Conduct, the Criminal 
History, and Offender Characteristics. The report 
must set out these verified facts in a concise manner 
and in such a way that judges may rely upon them 
as findings at the sentencing hearing. Factual or rule- 
related issues that are not resolved prior to the sub- 
mission of the report will be conveyed to the court 
in an addendum. The addendum’s purpose is to cer- 
tify that the report, with revisions, has been disclosed 
to the defendant, his attorney, and the counsel for 
the Government, and that the content of the adden- 
dum has been communicated to counsel. Equally 
important, the addendum states the objections any 
party has made. This will alert the judge to the poten- 
tial issues likely to be raised at the sentencing 
hearing. 

Information gathering and verification are tradi- 
tional tasks performed by probation officers. Under 
guidelines, however, the probation officer must pre- 
sent the sentencing facts and rules to the court as 
he or she views them. This will entail weighing the 
evidence and resolving disputes to the extent that 
facts are not distorted. It is here that the 
investigative role of the probation officer takes on 
important new dimensions. 


An Array of New Skills 


The guideline sentencing process requires the pro- 
bation officer to learn and apply several new skills. 
The nature of the revised presentence report as a 
technical and largely legal document means the 
investigating officer must use extra care in verify- 
ing and specifying certain information. Beyond fact- 
gathering skills, however, guidelines require the pro- 
bation officer to evaluate the evidence in support of 
facts, resolve disputes between the prosecutor and 
defense attorney, and testify, if necessary to present 
evidence in support of selected guideline applications. 
Officers must develop systematic procedures for 
keeping both their guideline manuals and their 
application skills up-to-date to ensure consistency in 
guideline applications. Each of these skills adds an 
important dimension to the work of the probation 
officer. What follows is a brief discussion of how they 
might affect the officer’s role and function. 
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TABLE 1. SENTENCING TABLE 


Criminal History Category 

Offense I II III IV Vv VI 

Level Oorl 2 or 3 4, 5,6 7, 8,9 10, 11, 12 13 or more 
1 1 O- 2 3 O- 4 O- 5 0- 6 
2 O- 2 3 O- 4 O- 5 0- 6 
3 0- 3 O- 4 O- 5 O- 6 2- 8 8- 9 
4 O- 4 O- 5 O- 6 2- 8 4- 10 6- 12 
5 O- 5 O- 6 Is 7 4- 10 6- 12 9- 15 
6 O- 6 ke.9 2- 8 6- 12 9- 15 12- 18 
Y : ey 2- 8 4- 10 8- 14 12- 18 15- 21 
8 2- 8 4- 10 6- 12 10- 16 15- 21 18- 24 
9 4- 10 6- 12 8- 14 12- 18 18- 24 21- 27 
10 6- 12 8- 14 10- 16 15- 21 21- 27 24- 30 
i 8- 14 10- 16 12- 18 18- 24 24- 30 27- 33 
12 id- 16 12- 18 15- 21 21- 27 27- 33 30- 37 
13 12- 18 15- 21 18- 24 24- 30 30- 37 33- 41 
14 15- 21 18- 24 21- 27 27- 33 33- 41 37- 46 
15 18- 24 21- 27 24- 30 30- 37 37- 46 41- 51 
16 21- 27 24- 30 27- 33 33- 41 41- 51 46- 57 
17 24- 30 27- 33 30- 37 37- 46 46- 57 51- 63 
18 27- 33 30- 37 33- 41 41- 51 51- 63 57- 71 
19 30- 37 33- 41 37- 46 46- 57 57- 71 63- 78 
20 33- 41 37- 46 41- 51 51- 63 63- 78 70- 87 
21 37- 46 41- 51 46- 57 57- 71 70- 87 17- 96 
22 41- 51 46- 57 51- 63 63- 78 17- 96 84-105 
23 46- 57 51- 63 57- 71 70- 87 84-105 92-115 
24 51- 63 57- 71 63- 78 717- 96 92-115 100 - 125 
25 57- 71 63- 78 70- 87 84-105 100 - 125 110 - 137 
26 63- 78 70- 87 78- 97 92-115 110 - 137 120 - 150 
27 70- 87 78- 97 87-108 100 - 125 120 - 150 130 - 162 
28 78- 97 87-108 97-121 110 - 137 130 - 162 140-175 
29 87 - 108 97-121 108 - 135 121-151 140-175 151 - 188 
30 97-121 108 - 135 121-151 135 - 168 151 - 188 168 - 210 
31 108 - 135 121-151 135 - 168 151 - 188 168 - 210 188 - 235 
32 121-151 135 - 168 151 - 188 168 - 210 188 - 235 210 - 262 
33 135 - 168 151 - 188 168 - 210 188 - 235 210 - 262 235 - 293 
34 151 - 188 168 - 210 188 - 235 210 - 262 235 - 293 262 - 327 
35 168 - 210 188 - 235 210 - 262 235 - 293 262 - 327 292 - 365 
36 188 - 235 210 - 262 . 235 - 293 262 - 327 292 - 365 324 - 405 
37 210 - 262 235 - 293 262 - 327 292 - 365 324 - 405 . 360 - life 
38 235 - 293 262 - 327 292 - 365 324 - 405 360 - life 360 - life 
39 262 - 327 292 - 365 324 - 405 360 - life 360 - life 360 - life 
40 292 - 365 324 - 405 360 - life 360 - life 360 - life 360 - life 
41 324 - 405 360 - life 360 - life 360 - life 360 - life 360 - life 
42 360 - life 360 - life 360 - life 360 - life 360 - life 360 - life 
43 life life life life life life 
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Evaluating Factual Material 


The probation officer has traditionally served the 
court as an independent investigator. In presentence 
investigation, prior to guidelines, the tasks of inter- 
viewing the defendant, the U.S. attorney, victims, 
and other parties demanded objectivity and ac- 
curacy. Reporting that information to the court, 
however, under “‘old law’’ presentence procedures did 
not require the officer to make independent 
judgments in the body of the report regarding which 
sets of facts by various observers the court should 
rely upon in imposing sentence. In such cases if the 
probation officer was aware of conflicting informa- 
tion, heretofore, the officer presented opposing views 
so the court could consider them. The offense section 
of the “‘old law’’ report provides the best example of 
this. Here the probation officer was expected to 
impartially depict the defendant’s and the Govern- 
ment’s versions of the offense and include both ver- 
sions in sequential sections of the report without 
much evaluative comment. 

As is now widely known, guidelines sentencing 
requires the probation officer to gather similar infor- 
mation, weigh the evidence in support of divergent 
accounts, if they exist, and arrive at a single version 
of the offense. The same weighing of evidence and 
exercise of judgment is also required in other sections 
of the guideline-based report. Particularly in 
calculating guidelines for the offender and offense 
classifications, the probation officer must decide and 
recommend to the court the facts which are best sup- 
ported by the available evidence. 


Resolving Disputes 

Because critical judgments will be made regarding 
which facts the court should rely upon in sentencing, 
it is foreseeable that there will be disputes between 
the opposing parties. Resolving such disputes in a 
way so as to produce a balanced, fair, and yet timely 
report is another important skill probation offi- 
cers will develop over time. In essence, what the 
investigating officer must attempt to do at this stage 
is narrow or eliminate the disputed issues, thereby 
simplifying the fact-finding process for the court. 
This phase of investigative work by the officer may 
have two stages. The first stage might be charac- 
terized by communication from the attorneys, both 
verbal and written, regarding any factual or guideline 
issues in question. In this communication phase the 
officer’s impartiality and openness to opposing 
points of view become key to the dispute resolving 
process. 
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On points about which there is no disagreement, 
discussions about facts and applications may be 
brief. On those issues in dispute, however, the officer 
will request all documentation, argumentation, or 
other supportive evidence the attorneys may wish to 
submit. Asking questions, explaining guidelines 
implications, and encouraging the attorneys to con- 
sider all the available facts will typify the officer’s 
role in these discussions. Simply stated, the goal of 
this process is to surface the maximum amount of 
evidence in support of opposing views, so that the 
officer’s subsequent evaluative judgments can be 
made. 

If what has been disclosed thus far by the 
attorneys does not require reinvestigation, the 
second stage of dispute resolution should ensue. This 
might be envisioned as the officer’s opportunity to 
present his or her tentative guideline application, 
with a tentative statement of unresolved issues as 
they will appear in the addendum to the presentence 
report. The officer will make clear the evidence on 
which these recommended findings are based, detail- 
ing those matters that remain to be decided by the 
court. This may prompt another round of argumen- 
tation, or it may be the conclusion of the dispute 
resolving process. In either case it is imperative that 
the officer not be intimidated by the prospect of a 
challenge to the presentence report. 

Predictably the defense attorney and the pros- 
ecutor will first vigorously argue, then seek to 
negotiate, disputed issues. The probation officer’s 
function, however, is not one of negotiation. Rather, 
the officer’s primary task is to assure that all reli- 
able, relevant information is given to the court. 
Throughout the dispute resolution phase, the skills 
or qualities required of the officer are objectivity and 
willingness to listen. As noted in the publication, 
Presentence Investigation Reports Under the Sen- 
tencing Reform Act of 1984, ‘‘. . . it is crucial that 
probation officers continue to exercise their tradi- 
tional independence as agents to the court.”” With 
regard to the probation officer’s role in disputes, the 
publication states, ‘‘While the probation officer may 
discuss the case with the lawyers, it is not intended 
that the officer withhold from the court reliable in- 
formation disclosed by his or her investigation. In 
particular, it is not contemplated that the lawyers 
will, by agreement, be permitted to eliminate relevant 
information.” 


Testifying in Court 
Probation officers are long accustomed to pro- 
viding testimony in probation violation hearings and 
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parole revocation proceedings. Guideline sentencing 
procedures are expected to add testifying and 
witness skills to the probation officer’s function in 
the presentence investigation. How frequently such 
testimony will be required, however, is difficult to 
estimate. Courts have discretion even under 
guidelines to make findings without an evidentiary 
hearing if the appropriate standard has been met, and 
the court is satisfied that a correct application of the 
guidelines can be made. Other important factors not 
yet known include how many disputed factual and 
guideline issues are likely to arise in the average 
investigation and how many may be settled prior to 
the submission of the presentence report. 

Whether testimony regarding the presentence 
report emerges as a major aspect of the investigative 
job or not, the officer will be expected to have the 
necessary basic skills. To be an effective witness, an 
officer must be thoroughly prepared to answer ques- 
tions about both the factual and rule-related findings 
recommended in the report. An evidentiary hearing 
of this kind could require the officer to produce 
statements of victims, collateral investigations per- 
formed by another probation officer, court judgments 
and related documents from other jurisdictions, or 
laboratory reports showing amounts and purity of 
drugs. 

Bringing the appropriate documents to court is 
not, on the other hand, likely to completely allay the 
newer officer’s anxiety about testifying; there is a 
need to be mentally prepared as well. Officers should 
seek the assistance of supervisors or experienced col- 
leagues in studying the key issues in a given 
investigation. Perhaps even staging some “‘rehear- 
sals” would be of value in training the officer to 
effectively present evidence under cross-examination. 
Along with these preparatory measures, officers will 
find direction by recalling their single most impor- 
tant objective: To remain independent and unbiased 
in the adversarial process and to provide the court 
with thoroughly verified information. 


Applying the Guidelines Consistently 


This skill area is in many ways the foundation 
upon which all the other investigative skills rest. 
Without guideline application skills that are consist- 
ent, current, and complete, even the most industrious 
probation officer is going to find evaluating facts, 
resolving disputes, and testifying in court to be 
extremely burdensome and time-consuming. Obtain- 
ing this kind of consistency in guideline application, 


system-wide, is one of the major responsibilities fac- 
ing the probation system. 


The first step an individual officer can take in ob- 
taining and maintaining consistency centers upon the 
basic ‘‘tool’’ of the job itself, the U.S. Sentencing 
Commission Guideline Manual. This manual, in order 
to be fully functional, needs to be properly posted in 
its binder with all commentary and appendices 
included. Should “emergency” amendments be pro- 
mulgated, they should be clipped into the appro- 
priate place to supplement the existing pages. The 
“emergency” amendments must then be followed 
pending congressional action which could review and 
affirm or repeal them. It may eventually be necessary 
for probation officers to maintain a steadily growing 
library of guidelines spanning developments over 
time. 

Even though equipped with an up-to-date manual, 
the probation officer must be alert to other possible 
sources of inconsistency. Short-cuts and memorizing 
frequently used portions of the guidelines can cause 
errors. Adopting the habit of merely asking col- 
leagues and relying upon ‘“‘word of mouth” inter- 
pretations instead of directly consulting the 
appropriate guidelines will lead to inconsistency over 
time. 

Of course, probation officers need not wage this 
campaign for consistency alone. Management 
initiatives on consistency of guideline application for 
quality control will complement the line officer’s 
efforts. For example, chief probation officers and 
supervisors in certain districts have already devel- 
oped screening committees to review guideline 
reports. Specialized investigation units, where prac- 
ticable, tend to bring consistency and reduce errors 
in procedures. Local training in guidelines applica- 
tion will no doubt continue to be a valuable ex- 
perience for all participants. 

The point cannot be overstated, even in light of 
the previous discussion, that accuracy in the use of 
the guidelines will set the level of credibility 
associated with the revised presentence report and 
reflect upon the officers who prepare them. As was 
true before guidelines, sentencing judges and 
magistrates will rely upon the probation officer’s 
services to the extent that such service is viewed as 
genuinely valuable in selecting the most appropriate 
sentence in each case. Thus, the new role of the pro- 
bation officer, although somewhat determined by 
guideline requirements, will ultimately be defined by 
the judges and probation officers most directly 
involved in the sentencing process. 


Editor’s Note: Toby D. Slawsky, assistant general counsel with 
the Administrative Office of the United States Courts since 1986, 
will alternate with David N. Adair, Jr. as the ‘‘Looking at the Law” 
columnist. Slawsky previously worked in the Office of General 
Counsel, United States Parole Commission from 1978-86. She holds 
a bachelor of arts degree in history from Oberlin College and a 
law degree from Temple Law School. 


Ex Post Facto Problems and the Effective 
Date of the Sentencing Reform Act and 
Sentencing Guidelines 


Y NOW virtually all practitioners involved 
B: Federal criminal justice are well aware 
that the sentencing guidelines and Sen- 
tencing Reform Act of 1984 went into effect on 
November 1, 1987. Just knowing the effective date 
leaves major problems unanswered, including: (1) to 
what offenses do the guidelines that took effect on 
November 1, 1987, apply; (2) what impact does the 
Sentencing Act of 1987, Public Law 100-182, enacted 
on December 7, 1987, and the Criminal Fine Improve- 
ment Act, Public Law 100-185, enacted on Decem- 
ber 11, 1987, have and how should offenses occurring 
between November 1 and December 7/December 11 
be handled; and (3) what effect will a change in the 
guidelines have. In the vast majority of cases, the 
“rule’’ to use in determining what law applies in a 
particular case is to look to the law in effect at the 
date the offense occurred. However, real and im- 
aginary exceptions to this rule addle this too easy 
answer. The following discussion attempts to sum- 
marize and simplify the problems. 


What law applies for offenses which occur after 
November 1, 1987? 


Until amended by the Sentencing Act of 1987 on 
December 7, 1987, the effective date provision at sec- 
tion 235 of the Sentencing Reform Act of 1984 (note 
to 18 U.S.C. § 3551), provided that: 


(b)\(1) The following provisions of law in effect on the day before 
the effective date of this Act shall remain in effect for five years 
after the effective date as to an individual convicted of an of- 
fense or adjudicated to be a juvenile delinquent before the ef- 
fective date and as to a term of imprisonment during the period 
described in subsection (a)(1)(B): (Emphasis added.) 
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It seems clear from this provision and from the 
legislative history to the Sentencing Reform Act that 
Congress intended the Act and the guidelines for- 
mulated pursuant to the Act to apply to convictions 
and sentencing occurring on or after November 1, 
1987, even if the offense occurred prior to Novem- 
ber 1, 1987. However, many provisions of the Sen- 
tencing Reform Act and the guidelines have more 
serious penalties than prior law. For example, 18 
U.S.C. § 3624(b) of the Sentencing Reform Act allows 
only 54 days of good time per year as compared to 
18 U.S.C. § 4161, the prior law, which allowed up to 
120 days of good time per year. Retrospective ap- 
plication of such provisions violates the ex post facto 
clause of the Constitution, Art. I, § 9, cl. 3, by increas- 
ing ‘‘punishment beyond what was prescribed when 
the crime was consummated.’’ Weaver v. Graham, 
450 U.S. 24, 30 (1981). 

While it is clear that it is unconstitutional to 
retrospectively apply those portions of the Sentenc- 
ing Reform Act and guidelines that would substan- 
tially disadvantage an offender, some provisicns of 
the Act and guidelines when applied retrospectively 
may be to an offender’s advantage. For example, 
fines for misdemeanors, under the statute effective 
November 1, 1987, could not exceed $25,000 (18 
U.S.C. § 3571(b)(1)(B)),* compared to the fines for 
some misdemeanors prior to November 1, 1987, that 
could be as high as $100,000 (18 U.S.C. § 3623(a)(5)). 

In an attempt to ameliorate the potential problem 
of defendants seeking the application of the best of 
both the old and new sentencing systems, section 2 
of the Sentencing Act of 1987 provides that the 
Sentencing Reform Act of 1984 shall apply only to 
offenses committed on or after November 1, 1987, 
rather than to convictions on or after November 1, 
1987. However, section 26 of the Sentencing Act of 
1987 provides that it applies only to offenses com- 
mitted on or after the date of enactment, Decem- 
ber 7, 1987, and thus leaves unresolved the problem 


* The Criminal Fine Improvement Act of 1987 amended 18 U.S.C. § 3571 effective 
December 11, 1987, increasing the fine for Class A misdemeanors to $100,000 and 
decreasing the fines for Class B and C misdemeanors to $5,000. 
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of application of those portions of the Sentencing 
Reform Act and guidelines which are arguably more 
favorable to offenders than prior law for offenses that 
occurred prior to November 1, 1987, but where the 
conviction or sentencing took place prior to 
December 7, 1987. 

Defendants can be expected to argue that 
favorable provisions of the Sentencing Reform Act 
and guidelines should apply to them regardless of 
when they committed their offense if their conviction 
or sentencing took place after November 1, 1987, but 
before December 7, 1987. In response to this argu- 
ment, the position of the Department of Justice is 
well taken that the Sentencing Reform Aci and the 
guidelines work as an organized whole and should not 
be applied piecemeal. Prosecutors Handbook on 
Sentencing Guidelines and Other Provisions of the 
Sentencing Reform Act of 1984, Department of 
Justice, November 1, 1987, at 69. Not only would it 
create considerable confusion if an offender has a por- 
tion of the Act or guidelines apply which he perceives 
as advantageous while avoidir.g the disadvantageous 
aspects, but it would also create something of a wind- 
fall to the offender to get the benefits of both sys- 
tems. For example, a defendant who committed his 
offense prior to November 1, 1987, but was sentenced 
on November 15, 1987, may claim he is entitled to 
a more lenient sentence under the sentencing 
guidelines and, at the same time, claim he is entitled 
to parole consideration under the old law. I recom- 
mend that probation officers not try to anticipate 
what sections of the law or guidelines defendants 
may argue will be more favorable to them. Instead, 
I suggest that, with the exception of favorable 
guideline changes which will be discussed later in this 
article, probation officers make their sentencing 
recommendations on the basis of the law in effect at 
the time the offense occurred and leave to the par- 
ties to argue before the court what other law or rules 
apply. 


What law applies to offenses committed after 
December 7, 1987? 


While the Sentencing Act of 1987 does resolve 
many effective date problems, at least for convictions 
after December 7, 1987, it creates some entirely new 
problems because it makes some substantive changes 
in the law that disadvantage offenders. For example, 
section 8 of the Sentencing Act of 1987 increases 
from 3 to 5 years the maximum term of supervised 
release for Class A and B felonies and increases from 
2 to 3 years the maximum term of supervised release 
for Class C and D felonies. These and other substan- 
tive changes apply only to offenses committed on or 


after December 7, 1987. To avoid ex post facto viola- 
tions the more favorable portions of the Sentencing 
Reform Act of 1984 must apply to offenses occurring 
on or after November 1, 1987, but prior to Decem- 
ber 7, 1987. The Criminal Fine Improvement Act, ef- 
fective December 11, 1987, presents the same prob- 
lems where it disadvantages offenders, and thus it 
can be applied only to offenses committed on or after 
its effective date. 


What law applies to continuing offenses? 


Uncertainty also exists regarding the application 
of the new guidelines to continuing offenses such as 
conspiracy. In a footnote to the section-by-section 
analysis of the Sentencing Act of 1987, the House 
of Representatives added a whole new layer of ob- 
fuscation to the question of when a continuing of- 
fense occurs and, thus, to the issue of what law to 
apply to these offenses. This footnote would limit ap- 
plication of the guidelines to continuing offenses that 
were not only completed but also begun after the 
legislation’s effective date: 


The phrase “offenses committed after the taking effect of 
the Sentencing Reform Act’’ added by this legislation means 
an offense begun and completed after the taking effect of the 
Sentencing Reform Act of 1984. Thus, the pr visions of the 
Sentencing Reform Act of 1984 would not apply to an offense 
begun before November 1, 1987 and completed after that date. 
The policy considerations that constitute the rationale for sec- 
tion 2(a) of this legislation make a different approach unwise 
policy and constitutionally suspect. See H.R. Rep. No. 169, 
100th Cong., 1st Sess. 17-18 (1987). 


133 Congressional Record H. 10019 (daily ed. 
Nov. 16, 1987) (section-by-section analysis of S. 1822). 

The Senate expressly rejected the House’s posi- 
tion and stated that the above interpretation made 
by the House did not reflect the intention of the 
Senate. Instead, the Senate urged the traditional 
approach—that the law which applies to continuing 
offenses is the law in effect at the conclusion of that 
offense: 


It is the view of the Senate sponsors, and the view of the Depart- 
ment of Justice, that the sentencing guidelines should be given 
effect with respect to any continuing offense completed after 
November 1, 1987. Application of the guidelines to such offenses 
would not violate the ex post facto clause of the Constitution 
and, indeed, would seem to be the settled interpretive approach 
to construing the effective date of a criminal statutory provi- 
sion. See United States v. Lampanale, 518 F.2d 352, 364-65 (9th 
Cir. 1975) (and cases cited), cert. denied, 423 U.S. 1050 (1976); 
United States v. Baresh, 790 F.2d 392, 404 (5th Cir. 1986); 
United States v. Todd, 735 F.2d 146, 150 (5th Cir. 1984), cert. 
denied, 469 U.S. 1189 (1985). 


133 Congressional Record S. 16646 (daily ed. No- 
vember 20, 1987) (joint explanation of Senators 
Biden, Thurmond, Kennedy, and Hatch on S. 1822). 

The issue of what law applies to a continuing of- 
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fense is not unique with the Sentencing Reform Act 
but occurs every time a substantive change is made 
in a criminal penalty. I anticipate that the ‘settled 
interpretive approach” of the Senate will prevail and 


- thus recommend that probation offices utilize the law 


in effect at the conclusion of a continuing offense. 


What guidelines apply once the guidelines change? 


Finally, there is the issue of what sentencing 
guidelines will apply when the guidelines are 
changed. The problem can be expected to occur very 
soon, as the Sentencing Act of 1987 at section 21 
gives the Sentencing Commission limited authority 
to issue emergency guidelines. Miller v. Florida, 482 
US. , 107 S. Ct. 2446 (1987), provides a suc- 
cinct and conclusive answer: if a change in sentenc- 
ing guidelines is disadvantageous, then the guidelines 
in effect at the time the offense occurred control. 

In Miller v. Florida, supra, the Court considered 
a change in the Florida sentencing guidelines which 
increased the guidelines for sexual offenses by ap- 
proximately 2 years. In a unanimous opinion the 
Court rejected claims by the State of Florida that the 
defendant had notice of the possibility of a guideline 
change and that the change was not disadvantageous 
to the defendant because prior to the guideline 
change the same sentence could have been imposed 
if the sentencing judge departed from the guidelines. 
The Court held that the Florida guidelines have the 
force and effect of law from which a judge can depart 
only after meeting certain criteria. 

The factors that the Supreme Court considered i in 
prohibiting retroactive application of a disadvan- 
tageous change in the Florida guidelines seem equally 
applicable to the Federal sentencing guidelines. 
Therefore, when the Federal sentencing guidelines 
are amended to the disadvantage of an offender, the 
same “‘rule”’ applies as when a law is changed to the 
disadvantage of an offender—use the guidelines in 
effect at the time the offense occurred. When a 
change in the guidelines is advantageous to an of- 
fender, the amended guidelines should be used. See 
18 U.S.C. § 3553(a)(4). The Sentencing Reform Act 
further provides at 18 U.S.C. § 3582(c)(2) that, where 
a term of imprisonment is imposed and subsequently 
the guidelines are lowered, the court on its own mo- 
tion or the motion of the offender or the Bureau of 
Prisons may reduce the term of imprisonment. 


Summary 


While there are a variety of competing factors that 
have impact on effective date problems and sentenc- 
ing guidelines, the two main forces controlling the 
issue are the ex post facto clause, which establishes 
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a clear bar to retrospective increases in punishment, 
and the goal of reducing sentence disparity, which 
requires the application of the guidelines most 
favorable to the defendant in effect at the time of 
sentencing so long as it does not result in a mix of 
two entirely different sentencing systems. In deter- 
mining the law and guidelines that apply, the most 
efficient approach will usually be to look at the law 
and guidelines in effect when the offense occurrec., 
then consider whether there have been any changes 
favorable to the defendant in the guidelines between 
that time and the date of sentencing. 


Burden of Proof and Burden of Persuasion 
at Sentencing Hearing 


The question of what standard or burden of proof 
is required at sentencing and who must carry that 
burden (the “‘burden of persuasion’”’) takes on added 
importance with the implementation of sentencing 
guidelines that make explicit the consequences of in- 
dividual fact-finding at sentencing. The guidelines 
themselves only collaterally address these issues by 
requiring that information utilized be reliable. See 
Sentencing Guidelines and Policy Statements, com- 
mentary at pp. 1.18 and 6.3. Neither Rule 32 of the 
Federal Rules of Criminal Procedure, as amended, nor 
the Sentencing Reform Act of 1984 provides guid- 
ance on either burden of proof or burden of persua- 
sion. Rule 32(c), as amended, merely reiterates the 
longstanding right of a defendant to challenge the 
presentence investigation report (PSI) with the ad- 
visory notes to the Rule emphasizing the need for ac- 
curacy in the PSI. The Sentencing Reform Act of 
1984 renumbered 18 U.S.C. § 3577 as 18 U.S.C.§ 3661 
and retained the provision that there is no limit on 
information which courts can consider in imposing 
an appropriate sentence. 

While the guidelines and the Sentencing Reform 
Act provide little direction on standards to use at a 
sentencing hearing, two recent cases, United States 
v. Lee, 818 F.2d 1052 (2nd Cir.) cert. denied, __ 
U.S. , 108 S. Ct. 350 (1987), and United States 
v. Restrepo, 832 F.2d 146 (11th Cir. 1987), and a 
variety of commentaries provide some structure for 
analysis that may be helpful in guidelines cases. 

In United States v. Lee, supra, the Second Circuit 
considered whether the district court could properly 
find that Lee, a member of a New York gang called 
the Ghost Shadows who pled guilty to conspiracy 
and racketeering, had participated in a double 
murder—an act of racketeering alleged in the indict- 
ment but denied by the defendant. In this case the 
court addressed for the first time the question of 
whether a burden of proof for disputed allegations 
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in the presentence report was necessary and what, 
i, ay, that burden should be. 


The court found that, because sentencing is a 
critical stage of a criminal proceeding, a defendant 
has a constitutional right to procedural due process. 
The process that is due is determined by balancing 
four factors: (1) the nature of the defendant’s interest 
at sentencing; (2) the risk of erroneous deprivation 
of that interest through the procedure utilized; (3) the 
value of additional safeguards; and (4) the Govern- 
ment’s interest, including fiscal and administrative 
burdens. The defendant’s interest was found to be 
balanced by the public interest. As to the other fac- 
tors, the court held that the procedures used at 
sentencing must be adequate to ensure the reliabil- 
ity of information. To ensure accuracy, allow for an 
intelligible review of the sentencing on appeal, in- 
crease fairness, and promote development of rational 
sentencing criteria, the court found it was essential 
to articulate a definite standard of proof at sentenc- 
ing. In determining what that standard should be, 
the court relied on the Supreme Court’s holding in 
a state case, McMillan v. Pennsylvania, 477 U.S. 79 
(1986), that the preponderance of the evidence stand- 
ard at sentencing satisfies due process. As a policy 
matter, the court found that an interest in judicial 
economy strongly mitigated against a higher stand- 
ard such as clear and convincing evidence. 

In Lee the Government conceded thai it must 
carry the burden of persuasion. The court approved 
this approach, finding that the burden should be 
borne by the Government since a defendant who 
denied committing a particular criminal act that is 
not part of a plea or verdict of guilty is presumed in- 
nocent as to that act. Additionally, the court held 
that the burden should fall on the Government 
because of its greater resources to marshal proof and 
in order to avoid the defendant facing the inherent 
difficulty of proving the negative. 

In applying its holdings, the court found that a 
defendant should be given ample opportunity to 
rebut the Government’s allegations by way of coun- 
tering affidavits, letters or other written submis- 
sions, arguments, cross examination of witnesses, or 
an evidentiary hearing. The court was careful to em- 
phasize that a sentencing judge is under no duty to 
conduct a full-blown hearing in each instance where 
the presentence report is challenged. Lee, perhaps as 
a matter of strategy, declined to put the Government 
to its proof, and the court held that given the pro- 
secution proffer, Lee waived his right to challenge the 
evidence against him. 

One member of the panel, Judge Oakes, in a brief 
but thoughful concurrence stated he would go no far- 


ther than to hold that all that is constitutionally re- 
quired is a preponderance of the evidence standard. 
The policy question, as to whether in the future a 
clear and convincing standard may be merited, is one 
Judge Oakes would leave open. 


The Eleventh Circuit in United States v. Restrepo, 
supra, used the same analytic approach and cited the 
same precedent as the Second Circuit on burden of 
proof and burden of persuasion, but with different 
results. In Restrepo the court rejected the prepon- 
derance of the evidence standard, finding that the 
Government need only support its assertion by 
“some reliable proof.” In addition the court held that, 
although “‘slight,” the initial burden of going forward 
was on the defendant to show that a genuine con- 
troversy exists and, further, that the court had a 
duty to determine whether the defendant in challeng- 
ing information was merely attempting to harass the 
Government. Once the defendant demonstrates that 
there is a genuine controversy, the burden of going 
forward and the ultimate burden of persuasion shift 
to the Government. 

After pleading guilty to possession with intent to 
distribute cocaine, Restrepo and his co-defendant 
alleged that the court improperly assessed their role 
in the drug transaction. This is the type of claim chat 
can be expected to arise often under sentencing 
guidelines since the guidelines attach significant 
weight to role in the offense. See Sentencing 
Guidelines at 3B1.1, et seg. In deciding what stand- 
ard of proof to use at sentencing the court found that 
procedures must be gauged sufficiently to ensure ac- 
curacy, that the sentencing court must have discre- 
tion to individualize the sentence, and that the court 
should avoid a full-blown evidentiary hearing. The 
court concluded that “‘... the harmonization of the 
mandate of Rule 32 and of the goals and policies 
underlying the sentencing procedures requires only 
that the Government, once challenged as to factual 
inaccuracies in the PSI, support its statement in the 
PSI by some reliable proof by which the trial court 
can conclude that it is not unlikely that the Govern- 
ment’s statements are true.... [A] PSI statement 
may be accepted as true even in situations where the 
sentencing judge might find that there is a balance 


_ of probabilities.” 


In applying this stendard to Restrepo and his 
codefendant, the court noted that where a plea is 
entered there is more reason to use the “some reliable 
evidence” standard, concluding in a footnote that, 
“by their plea, appellants waived their right to a trial 
on the charges of which they stood accused. They 
cannot now transform their sentencing hearing into 
the trial that they chose to forego.” 


The Probation Committee of the Judicial Con- 
ference of the United States in its Recommended Pro- 
cedures for Guideline Sentencing and Commentary, 
August 1987, agreed with the approach taken in 
United States v. Lee, supra, that preponderance of 
the evidence was the correct standard. However, the 
Committee suggested that ‘‘where resolution of an 
issue would have a great impact on the sentence, it 
may be argued that a higher standard of proof should 
be applied.” The Committee found that as a general 
rule the Government has the burden of establishing 
the facts that justify the sentence: ‘‘Hence, if the 
evidence were evenly balanced on an issue such as 
the defendant’s role in the offense or the severity of 
an assault, the defendant could benefit from the 
doubt.” In some situations where the information is 
uniquely within the defendant’s control, such as 
whether he has accepted responsibility for the offense 
or whether there are facts that merit a sentence below 
the guideline range, the Committee noted that the 
defendant would have the burden of providing the 
necessary facts. The commentary accompanying the 
model local rule reflects only the preliminary 


‘thoughts and suggestions of the members of the 


Committee. Individual courts, of course, will have to 
make findings in live cases and controversies. 

The American Bar Association in its Standard for 
Sentencing Alternatives and Procedures agrees that 
the preponderance of the evidence standard is ap- 
propriate for “ordinary” sentencing procedures. 
However, when the court is considering ‘‘excep- 
tional” characteristics, the ABA in Standard 18-6.5 
concludes that the evidentiary standard should be 
clear and convincing. The ABA standards find that 
there is a legitimate concern that “delaying the deter- 
mination of critical facts from the trial stage to the 
more informal context of sentencing may prejudice 
the defendant.” The ABA looked to the district court 
decision in United States v. Fatico, 458 F. Supp. 388, 
402-405 (E.D. N.Y. 1978), aff'd, 603 F.2d 1053 (2d Cir. 
1979), cert. denied 444 U.S. 1073 (1980), which held 
that the standard used at sentencing should depend 
on the nature of the disputed facts, the ease of proof, 
and the gravity of the consequences. Quoting the 
district court’s holding in Fatico, supra, that “the re- 
quisite burdens might range from a preponderance 
test to a reasonable doubt standard,” the ABA con- 
cluded that, when enhancing a sentence, a clear and 
convincing standard should be used. 


The Department of Justice has yet another point 
of view. While not going as far as the Eleventh Cir- 
cuit in Restrepo, supra, in Prosecutors Handbook on 
Sentencing Guidelines, supra, the Department opines 
that in enacting the Sentencing Reform Act, Con- 
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gress had no intention of changing the standard of 
proof at sentencing and that there is no merit in sug- 
gestions that a higher standard is appropriate 
because the guideline system reveals the precise ef- 
fect of a particular factual finding. With passion the 
Department argues that ‘‘[i]t is hard to understand 
why, if the sentencing were to have been imposed 
under the SRA [Sentencing Reform Act] and the 
guidelines called for a specific increase in the sentence 
if the disputed fact were found to exist, the stand- 
ard of proof should be any higher than in Lee where 
the ‘major’ materiality of the fact in the court’s 
sentencing determination was acknowledged.”’ Pro- 
secutors Handbook, supra, at 56. Taking an adver- 
sarial stance, the Department asserts that the burden 
of persuasion ‘‘as a matter of fairness and logic” 
should fall on the party asserting the existence of a 
particular fact. 

Which, if any, of these varying points of view 
prevail will be determined only when guideline cases 
are decided in the appellate courts. Nevertheless, 
after study of the guidelines, I cannot help but 
believe that we will see more formality in the pro- 
cedures used at sentencing. Under guideline sentenc- 
ing there is certainty that unadjudicated factors can 
mean years more “‘flat’’ prison time. We can expect 
a trend toward higher standards of proof to ensure 
both actual fairness and the perception of fairness. 


Absolute Immunity and Preparation 
of the Presentence Report 


Under guideline sentencing the probation office to 
assist the court will be required to independently in- 
vestigate and report relevant facts, select the 
guidelines that apply to those facts, and explain the 
rationale for the sentencing recommen‘ation in a for- 
mat that can be used by a judge as a statement of — 
reasons for sentencing. With the precision required 
by the guidelines, the presentence report will take on 
added importance, and the probation officer who 
prepares it may be prone to harassing claims of bias 
or error by disgruntled defendants. 

Under the prior sentencing system, case law held 
that probation officers have absolute immunity in the 
preparation of presentence reports because the 
preparation of the report is integrally related to the 
judicial process. Tripati v. United States Immigra- 
tion & Naturalization Service, 784 F.2d 345 ( 10th Cir. 
1986), petition for cert. filed (Sept. 28, 1987); Spauld- 
ing v. Nielsen, 599 F.2d 728 (5th Cir. 1979). See also, 
Demoran v. Witt, 781 F.2d 155 (9th Cir. 1985); 
Hughes v. Chesser, 731 F.2d 1489 (11th Cir. 1984). 
A recent case from the Second Circuit, Dorman v. 
Higgins, 821 F.2d 133 (1987), reaches the same con- 
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‘clusion with an analysis of the role of the probation 
officer that is applicable to guideline sentencing. 

In Dorman the defendant charged that he had 
been prejudiced in sentencing by false statements in- 
cluded in his presentence report. The court held that 
‘_. in preparing presentence reports, a federal pro- 
bation officer acts as an arm of the court and that 
that task is an integral part of one of the most critical 
phases of the judicial process.’’ Dorman, supra, at 
137. In carrying out this quasi-judicial function, the 
court found that officers need absolute immunity, 
just as do judges, to avoid intimidation in per- 
formance of their duties. In holding the officer 
absolutely immune from suit, the court noted that 
there were many procedural safeguards that could 
avoid abuse, including disclosure of the report to both 


defense and prosecution, the right of the defendant 
to challenge the report, and appellate review of the 
sentencing process. 

Each of these procedural protections is not only 
available but is to some extent enhanced under 
guideline sentencing. Similarly, the need for protec- 
tion from intimidating lawsuits is increased as the 
probation officer’s responsibilities increase. Guideline 
sentencing will require the probation officer to be 
even more intimately associated with the judicia! pro- 
cess than was true when the judge had total discre- 
tion in sentencing. It is anticipated that the courts 
will continue to recognize the need for absolute im- 
munity in performing the critical function of prepar- 
ing and presenting the presentence report. 
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CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“Popular Moderation Versus Governmental 
Authoritarianism: An Interactionist View of Public 
Sentiments Toward Criminal Sanctions,” by Douglas 
R. Thomson and Anthony J. Ragona (July 1987). 
Although public opinion polls consistently reflect 
discontentment with sentencing practices in which 
respondents find courts to be too lenient, those find- 
ings that the public desires harsher sentencing may 
be suspect. In that those survevs failed to consider 
various circumstances, this article examines public 
perceptions of criminal sanctions from a different 
vantage point. 

Through a telephone survey resulting in 816 com- 
pleted interviews, four approaches to understanding 
public perceptions were studied: (1) Attention to 
public perceptions of criminal sentencing goals and 
functions; (2) presentation of common cases with 
basic information concerning the amount of harm 
done; (3) indication of differential behavioral impacts 
associated with alternative sanction choices; and (4) 
consideration of sanction costs and their effect on 
policy and sentencing choices. 

In addition to examining public sentiments toward 
sentencing in terms of amount of harm done, the 
study attempted to assess the effect knowledge of 
sanctioning costs had upon those preferences. Two 
hypothetical cases of residential burglary with com- 
mon elements were presented to respondents, and 
they were requested to respond with four sentence 
choices from probation to imprisonment. 

Several conclusions can be drawn from the data 
collected. While it appears that rehabilitation has lost 
its place as the prevailing ideology of American 
criminal justice, it retains a good deal of residual sup- 
port among the general public. Next, the public 
seems clearly able to differentiate the purposes and 
uses of different sanctions. Finally, the findings sug- 
gest that there is public confidence in probation’s 
surveillance capabilities. 

Four major findings are clearly evident. First, 
there was a strong public preference for community 


sentences in residential burglary cases. Second, 
despite the preference for community-based sentenc- 
ing, respondents seem to desire something more than 
straight probation. Third, there is a proportionality 
to public sentiment reflective of the harm and loss 
caused by the offense. Finally, when realistic cost 
considerations are introduced, there is a perceptible 
shift toward more modest, less expensive sentences. 

The findings thus do not support the image of a 
vengeful public and suggest that a significant degree 
of legislative overenthusiasm for harsh sentencing 
may exist. When given specific case situations, 
restitutive rather than repressive sentiments char- 
acterize public opinion. 

In conclusion, this article suggests that future in- 
quiries of public preference need to be more specific 
in the inquiry. As we rush toward the greater use of 
incarceration, we may, in fact, be far exceeding public 
preference. 


“Taming the Giant Corporation? Some Cautionary 
Remarks on the Deterrability of Corporate Crime,” 
by Charles A. Moore (July 1987). Despite conven- 
tional wisdom which accords deterrence a prominent 
role in the control of corporate crime, this article 
argues that this appraisal of the prospects for cor- 
porate deterrence is flawed on two counts. First, it 
is founded on an unrealistic view of the corporate 
actor and, second, it takes an overly optimistic view 
of our legal system’s capacity to impose controls on 
corporate behavior. 

Some attention is given to the concepts of 
“specific’’ and “‘general’’ deterrence along with defini- 
tional treatment of the corporate actor. Quickly, it 
becomes apparent that corporations do not operate 
in a vacuum. Rather, their decisional processes are 
subject to the influence of numerous socioeconomic 
variables. 

According to contemporary deterrence theory, the 
two most important variables are certainty and 
severity of punishment. Since legal sanctions will 
deter only if the cost of crime exceeds its benefits, 
the question we need to ask is to what extent our 
legal system has the capacity to increase signifi- 
cantly certainty and/or severity of punishment above 
its present levels. It is argued further that efforts to 
increase the sanctions imposed on corporate of- 
fenders may produce unintended consequences that 
would increase, rather than lessen, the victimization 


8 
4 
} 
7 
| 


REVIEWS OF PROFESSIONAL PERIODICALS 55 


resulting from corporate wrongdoing. 


With some question whether deterrence is the best 
or even a relatively effective way of mobilizing what 
legal resources we have in the battle against corpo- 
rate crime, it is suggested that penetrating controls 
such as incapacitation or rehabilitation might be 
more effective. Either by limiting the activities of a 
corporation (incapacitating) or compelling corporate 
offenders to engage in internal reforms that will 
enhance corporate oversight (rehabilitation), the 
chances for reform may be better. 

It is recognized that corporate crime will always 
be a problem in a capitalist system, but we need to 
establish reform efforts directed at devising 
mechanisms of control that address the internal 
organization and operational processes of firms that 
prey upon each other and society at large. 


“Discrimination or Sex Differences? Criteria for 
Evaluating the Juvenile Justice System’s Handling 
of Minor Offenses,’’ by Josefina Figueira- 
McDonough (July 1987). In this article, Josefina 
Figueira-McDonough examines the overrepresenta- 


tion of female minor offenders in the juvenile justice _ 


system and the more severe handling of them than 
males committing the same type of offense in an 
effort to determine whether the strategies reflect 
discrimination or sex differences. 

If delinquency is caused by different factors for 
females and males, two assumptions are critical. 
First, that there is a gender specialization in delin- 
quent behavior; and second, that the ‘‘causes’’ of 
delinquent behavior are different for boys and girls. 
If those assumptions are not correct, then differen- 
tial handling of male and female delinquents can be 
construed as discrimination. 

The question of gender specialized delinquent 
behavior is examined through self-report method- 
ology with the result that the overrepresentation of 
female minor offenders has been created by a biased 
controlling process. 

To examine the validity of the justification for dif- 
ferent treatment by gender, we must look at delin- 
quent behavior rather than at official delinquency 
and test the available theories of delinquent behavior 
on both male and female samples. Using the bond and 
strain explanations, the author found that neither 
factor affected girls’ involvement in minor delin- 
quency differently from that of boys’. 

School attachment and school performance 
emerged from the examination data as the single 
most important bond and strain predictors of boys’ 
and girls’ minor delinquent behavior. Thus, schools 
can play an important role in the prevention of minor 


delinquency to the extent that they can promote 
student feelings of attachment. 

The point of the article is not to prove that the 
juvenile justice system functions in a sex discrimi- 
natory way but to summarize the available evidence 
contradicting assumptions about gender differences 
in behavior and needs of juveniles. On the basis of 
that evidence, gender differentiated treatment is un- 
justified and discriminatory. 

Furthermore, the research reviewed indicates that 
schools rather than families might hold the key to 
effective prevention of minor delinquency at the age 
such behavior peaks. 


JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Charging and Plea Bargaining Practices Under 
Determinate Sentencing: An Investigation of the 
Hydraulic Disp!scement of Discretion,” by Terance 
D. Miethe (Spring 1987). Many different kinds of at- 
tempts at criminal justice reform have very often 
been condemned on the basis of “‘hydraulic’”’ theory 
or a belief in the persistence of a zero sum effect. The 
familiar criticism applied to various reforms is that 
the criminal justice system adapts to change in such 
a way as to restore the pre-existing equilibrium. The 
net change effect becomes zero through the hydraulic 
process of responding to pressure. Thus, when 
reforms are made, to lessen discretion at one point 
in the system, the cynical expectation is that the level 
of discretion at another point in the system respon- 
sively rises. This is a seductive view of the matter 
because it conjures in the mind of a social scientist 
the image of a natural and well-tried (in other 
disciplines) mec!:anica! phenomenon. 

Recently, much has been accomplished to erect a 
defense against that old devil—sentencing disparity. 
Disparity in sentencing was tolerable, indeed ex- 
pected (it was regarded as differential diagnosis), 
when the criminal justice system operated under the 
aura of the rehabilitation ideal. It has lately come 
under a new light, call it the justice model, if you will, 
wherein sentencing disparity is no longer justifiable 
in terms of individual diagnosis of the defendant. 
Fitting the sentence to the crime committed rather 
than to the unique treatable” characteristics of a 
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defendant is now the vogue. Systematically struc- 
tured sentencing guidelines have become the cham- 
pion in the newly conceptualized fight against sen- 
tencing disparity. Many believe, however, that 


’ sentencing guidelines, which aim at reducing the 


range of discretion in sentencing, are simply being 
neutralized by a reactive rise in prosecutorial plea or 
charge bargaining. For the hydraulically minded, it 
is plausible that the reform of sentencing guidelines 
is being undermined by adaptations made by pro- 
secutors. That is essentially the research question 
pursued by the author here. 

He studied the implementation of sentencing 
guidelines in Minnesota and analyzed data originally 
collected by the Minnesota Sentencing Guidelines 
Commission as part of its evaluation of felony sen- 
tencing practices. ‘‘“Samples of felons convicted in 
district courts in Minnesota were selected for the 
fiscal year 1978 (two years before the guidelines), the 
first 18 months under the guidelines (May 1, 1980 
to October 1, 1981) and for an additional 12 month 
period (October 1981 to September 1982).”’ For the 
respective pre- and post-guideline periods, 1,273, 
1,369, and 1,738 convicted felons were involved in the 
author’s analysis. According to him “...the hydraulic 
theory of discretion would be supported if overall plea 
bargaining rates increased and offender char- 
acteristics were given greater importance in those 
decisions after implementation of the sentencing 
guidelines.’’ The Minnesota guidelines are particu- 
larly useful for the research hypothesis inasmuch as 
they rigidly limit dispositional factors to only con- 
victed offense and prior criminal record. All other 
factors are prohibited from consideration in sentenc- 
ing decisions. Under such tight circumstances, the 
hydraulic theorist would expect that prosecutors 
would raise their level of charge bargaining activities 
with greater socioeconomic differentiations over 
time. What might have thus been expected was not 
found by the author to be the case in Minnesota. In 
other words, there was little evidence of the Min- 
nesota sentencing guidelines being subverted by 
prosecutorial adjustments. “Contrary to expecta- 
tions based on the hydraulic effect, social differen- 
tiation in the type of persons who receive charge and 
sentencing concessions did not increase appreciably 
after implementing the guidelines.’ The author 
speculates on what might account for the seeming 
failure of prosecutors to significantly expand their 
discretionary activity in relation to sentencing 
guidelines. He considers that the ‘“‘work group”’ or 
“courthouse sub-culture’ constrains prosecutorial 
discretion. There are, he asserts, ‘“‘shared norms 
about the appropriate penalties for particular crimes 
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and system requirements” which discourage pro- 
secutors from a greater exercise of their discretionary 
power. In addition, ‘‘Perception of subsequent con- 
trol over their discretionary power may also limit the 
greater use of prosecutorial discretion.”’ 

The author concludes that ‘‘the hydraulic displace- 
ment of discretion is not inevitable and does not 
necessarily dampen the success attributed to the 
primary reform effort.’’ At least, it would seem, not 
in Minnesota and not in regard to the specific case 
of reform through sentencing guidelines. 


“Attitude Structures of Different Ethnic and Age 
Groups Concerning Police,’ by Peggy S. Sullivan, 
Roger G. Dunham, and Geoffrey P. Alpert (Spring 
1987). Long-term reviewers of criminological litera- 
ture inevitably develop the impression that innova- 
tive research is extremely rare. Neither issues nor 
methodology seems to rise above the mundane 
enough times to justify the enormous output of 
publication. To find a place among the many and 
rapidly consuming publication vehicles, authors 
sometimes desperately seek a twistable angle 
without much regard to significance. Tortuous ra- 
tionalizations are made, subjects of convenience are 
chosen, and investigations are pursued even if there 
is little hope of anything meaningful emerging. 
Results are very seldom conclusive and the door on 
unproductive areas of research tends to remain ajar 
rather than temporarily closed. Thus, there is often 
a wasteful leak in research energy. The eternal hope 
appears to be that the accumulation of weak or in- 
consequential research ultimately leads to something 
substantial in the aggregate. Although the research 
reported in this article doesn’t fully fit what has just 
been described, there are a few comparable elements. 

Here, the question of attitudes toward law enforce- 
ment is once again revisited. Surely, the question was 
well studied a decade or two ago under the impetus 
of sundry civil disturbances. Indubitably, the re- 
search topic is still worthy of some consideration 
especially if there is prospect of a promising new 
perspective or some lead to a firm conclusion. Alas, 
in the eyes of this reviewer, neither is here evident. 

Working in the polyglot Miami area, the authors 
administered questionnaires to 190 black teens, 103 
Cuban teens, and 89 Anglo teens. Interviews were 
obtained from 78 black adults, 103 Cuban adults, and 
38 Anglo adults. Questions were scored on a Likert 
Type scale from strongly agree to strongly disagree. 
To avoid the problems ensuing from composite scales 
which are created from samples which include 
divergent populations, the authors examined at- 
titudes about police by comparing the unique cluster- 
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ing of responses of severai groups. A factor analysis 
technique was used to clump similar variables into 
conceptual units. Findings were that both structural 
differences and similarities existed among the 
samples. Age and ethnicity were found to be im- 
portant variables affecting attitude structures. 
Cuban adults were seen to have the most unidimen- 
sional attitudes toward police while the black adults 
were seen to have the most multidimensional. Cuban 
and black youths, understandably because of their 
minority status, were found to be closer to one 
another than to Anglo teens. For all groups, police 
demeanor or department appeared to be the most 
important factor in determining attitudes toward 
police. 

According to the authors, “the most important 
conclusion to be drawn from this study is that at- 
titudes are not unidimensional and are structured 
differently for different groups’. This is hardly a 
startling discovery and one wonders what reason 
there was to doubt it. However, the caution urged 
by the authors is, of course, well applied when 
dissimilar groups are compared using attitude scales. 
They state, ‘If the groups do not share the same 
cognitive structure, then it is inappropriate to com- 
pare them based on simple attitude scales which do 
not pretend to get at various dimensions of the at- 
titudes.”’ Right. If nothing else, we stand reminded. 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by VERNON FOX 


‘Punishing for Profit: Reflections on the Revival 
of Priv ‘ization in Corrections,’ by Richard V. 
Ericson, Maeve W. McMahon, and Donald G. Evans 
(October 1987). The public debate and practices that 
transpire in the name of privatization are analyzed 
within the context of contemporary themes and 
issues in penology. Historically, the vast majority of 
deviance, including crime and criminals, has been 
handled without state involvement. Formal crime 
control in Anglo-American systems of punishment 
remains a blend of state and private interests. The 
state profits from the resulting “law and order” 
milieu, and the non-state interests profit from in- 
volvement in ‘‘human service delivery”’ in the penal 
system. Privatization is a ‘‘buzz word’’ that sum- 
marizes the involvement of private persons and 
groups generally on franchise by the state for their 


services. The carceral continuum stretches from the 
“hard” end in maximum security prisons to the 
“soft’’ end in minimum and community supervision. 
Privatization tends to enter the penal system at the 
“‘soft’’ end. Penal reform discourse has traditionally 
emphasized the “‘holy trinity” of cost, effectiveness, 
and humaneness. Ultimately, the ‘‘success’’ of a 
penal system does not depend upon effectiveness 
research or a morally correct position, but on a 
discourse of failure that can only be corrected by pro- 
gressive alternatives that combine “‘cognitive pas- 
sion’”’ (efficiency) with ‘‘righteous passion’”’ 
(humaneness) without realistic attention to facts. 
There is typically more talk than action in penal 
reform, but it always appears in political debates and 
gives shape to the economic, political, and social 
boundaries of society. The Neilsen Task Force report 
in 1986 on improving justice in Canada has indicated 
that privatization would not be less expensive but 
would be more efficient, because burnout is less likely 
where staff turnover is more frequent. Other reports 
have indicated that improved efficiency and any 
reduced costs through privatization may well be at 
the expense of inmate programs and services. The 
private sector will never replace the state in operating 
the penal system, but the state may contract for any 
number of services. In Canada, a well-placed politi- 
cian gains politically by having a penitentiary built 
in his home community because of the economic 
stimulus it provides. The public and the private are 
entwined in the complex and seamless web of the 
social and they blend for the social good. Progressive 
penology is a history of good intentions suffocated 
by the demands of administrative convenience and 
the wider economic, political, and social pressures. 
Privatization is an integral component in the process 
and is paid for by the state, private foundations, and 
other persons or groups that make it worthwhile and 
profitable. 


“Attrition in the Processing of Rape Cases,” by 
Candice Minch, Rick Linden, and Stuart Johnson (Oc- 
tober 1987). All cases of rape and attempied rape 
reported to the Winnipeg Police Department in 1976 
and 1977 were reviewed through police file data and 
interviews with the prosecutors. There were 154 
cases involving 211 offenders. The filtering system 
was analyzed at three levels: the police, the Crown 
Counsel or prosecutor, and the court. At the police 
level, 42 cases were considered to be unfounded in 
which police doubted that a rape really occurred or 
surmised that prosecution would be too difficult to 
pursue; no formal complaint was made by the victim 
in 10 cases, and no suspect was apprehended in 22 
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cases. At the police level, then, 81 cases (52.6 percent) 
involving 122 offenders (57.8 percent) were filtered 
out of the criminal justice system. At the Crown level 
(prosecutor), 12 offenders’ charges were terminated 
and 10 other cases were resolved by plea bargaining, 
leaving 67 offenders (31.8 percent) for the court. At 
the court level, 16 were terminated by dismissal or 
acquittal, leaving 51 offenders to face trial. Of these 
51, 19 were found guilty of the original charge, 21 
were found guilty of reduced charges or made a plea 
bargain agreement, and the rest received lesser 
miscellaneous dispositions. Of the original 211 ac- 
cused persons in this sample, 51 (28.9 percent) were 
convicted of something, of whom 19 (9.0 percent) 
were convicted on the original charge and the rest 
on reduced or other related charges. Similar studies 
in several jurisdictions in the United States show 
that arrests and convictions in the United States are 
lower than those in Canada. Thus, the conviction rate 
in Winnipeg for rape is higher than that in the United 
States. Comparable data does not support the view 
that the criminal justice system treats sexual of- 
fenses differently than other violent crimes. Case at- 
trition is a distinctive feature of the criminal justice 
system in all areas. The ineffectiveness of the system 
results in low reporting rates for all offenses. The 
results of this study are being used as baseline data 
to assess the impact of new legislation in the field, 
Bill C-127 passed in 1983 to eliminate the offense of 
rape and replace it with three degrees of sexual 
assault. 


“The Death Penalty: Will Canada Restore this 
Punishment?,” by Jayne Seagrave (October 1987). 
‘While there has been considerable literature on the 
death penalty, one issue that has been ignored has 
been the reintroduction of capital punishment in 
jurisdictions that have abolished it. To determine 
whether there is any theory as to why a country is 
thinking about restoring the death penalty, a 
qualitative methodology known as the Constant 
Comparative Methodology was employed. Upon 
review of the literature concerning 19 jurisdictions 
in which the death penalty has been restored (8 coun- 
tries and 11 states in the United States), the follow- 
ing hypotheses were developed: (1) reintroduction is 
more likely after a short period of abolition, (2) rein- 
troduction usually occurs following a change in gov- 
ernment or legislative power or when the change oc- 
curs in a revolutionary way, (3) social turbulence 
prompted by social and economic conditions and but- 
tressed by a real or imaginary crime wave may lead 
to reintroduction of the death penalty, and (4) the 
death penalty could be restored when a real threat 
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to the social system exists. The death penalty was 
officially abolished in Canada on July 26, 1976, but 
it had not been used since 1962. The majority of 
Canadians, however, have favored capital punish- 
ment, with 80 percent favoring it when it was abo- 
lished in 1976. Insecure individuals in a turbulent en- 
vironment tend to favor the death penalty, while 
more secure people in a stable environment tend to 
oppose it. The greatest call for restoration of the 
death penalty in Canada came in November 1984, 
after the murder of a policeman. The Globe and Mail, 
Canada’s only national newspaper, carried a series 
of articles and editorials; the police organizations, the 
Canadian Labour Congress (Canada’s third biggest 
union with 9,000 prison guards), and other organiza- 
tions campaigned for reintroduction of the death 
penalty. Earlier in 1984, six policemen had been killed 
and Canadians were tense. The government may 
realize that although a majority of the electorate sup- 
ports the death penaity, the only interest group 
pressuring for it does not have much political power. 
On the other hand, there are a number of influential 
lobby groups who oppose capital punishment. The 
article concluded with the following points: (1) the 
question of the death penalty does not get resolved 
with abolition, (2) cries to restore the death penalty 
are frequently raised, (3) the retentionist lobby is 
usually the police, (4) real or imaginary crime waves 
are used to support restoration, (5) a period of tur- 
bulence can produce a right-wing movement for the 
death penalty, (6) in the final analysis, restoration is 
the decision of government, and (7) the factor most 
influential in a government’s decision to restore the 
death penalty will be its retention of political power 
from a direct threat to power by a population favor- 
ing or opposed to change or by the relative strengths 
of the abolitionist and retentionist lobby groups. In 
the last several years, the government of Canada has 
believed that the threat to power is not sufficiently 
significant to justify restoration. If this belief were 
to change, the return of the death penalty to the 
statute books should surprise no one. 


“Impact of the Young Offenders Act on Court 
Dispositions: A Comparative Analysis,” by Alan W. 
Leschied and Peter G. Jaffe (October 1987). The 
Young Offenders Act was enacted in April 1984 to 
replace the Juvenile Delinquents Act, which elimi- 
nated parens patriae. Parens patriae, which indicates 
that the state has responsibility for the welfare of its 
children, had been the basis in law of the juvenile 
court. The Young Offenders Act, on the other hand, 
emphasizes the justice model and due process, the 
crime control model and responsibility, the welfare 
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model to address special needs and best interests of 
the families, and the community change model or tak- 
ing reasonable measures to prevent young people’s 
misconduct. Significant changes in the handling of 
young offenders have accompanied this change in the 
law. Two studies are reviewed to examine court out- 
comes under the different acts. The first study by 
Leschied and Jaffe (authors of this article) compared 
young offenders under 16 years of age in southwest 
and central west Ontario April to November 1983 
(3,944 charges) under the Juvenile Delinquents Act 
and April to November 1984 (3,989 charges) and 1985 
(3,404 charges) under the Young Offenders Act. 
Twice as many custody commitments were made 
under the Young Offenders Act as compared with the 
Juvenile Delinquents Act, while needs-based psy- 
chological assessments declined. The second study 
by Jaffe, Leschied, Sas, and Austin focused on dis- 
positions by the London, Ontario Family Court Clinic 
concerning 137 (48.2 percent) youths under the 
Juvenile Delinquents Act from April 1982 to March 
1984, and 147 (51.8 percent) under the Young Of- 
fenders Act from April 1984, to March 1986. Under 
the Juvenile Delinquents Act, judges expressed 
greater concern for family problems, while under the 
Young Offenders Act, judges expressed more concern 
for possible emotional disorders with the young of- 
fenders. Significantly more young offenders were 
committed to custodial centers for special needs or 
emotional disorder under the Young Offenders Act. 
These findings have several implications: (1) punish- 
ment as deterrence has emerged as a major response 
to youth crime, (2) judges seem to be embracing the 
accountability provisions of the Young Offenders 
Act, (3) requests for psychiatric/psychological reports 
have decreased by half and more under the Young 
Offenders Act, (4) there has been a decrease in the 
number of secure custody committals, even though 
there has been an increase in minimum security and 
community committals, and (5) the increasing num- 
ber of total committals reflects young offenders iden- 
tified by judges as having special needs. In conclu- 
sion, it is difficult to consider the degree of general- 
izability of these findings, since many factors enter 
into the court process related to disposition. The 
Young Offenders Act places emphasis on deterrence, 
personal responsibility, and application of due proc- 
ess, rendering the youth court more formal and 
restrictive with a greater orientation towards punish- 
ment. Ultimately, its overall effectiveness awaits 
further research. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Juvenile Homicide: Prior Adjustment and a Pro-. 
posed Typology,” by Dewey G. Cornell, Elissa P. 
Benedek, M.D., and David M. Benedek (July 1987). 
Current dilemmas encountered in attempts to recon- 
cile the long-standing social policy of protecting 
adolescent offenders through the juvenile court 
system with today’s emphasis on the imposition of 
maximum sanctions, including the death penalty, on 
those who commit serious crimes are highlighted in 
cases of juvenile homicide. While courts frequently 
turn to the mental health profession for understand- 
ing and direction in cases of violent youthful of- 
fenders, unfortunately, this often only serves to bring 
into focus the uncertain state of our knowledge of the 
relationship between adolescents and aggressive 
behavior. Notwithstanding the notoriety which is 
achieved by the crimes of some highly aggressive 
adolescents, it is perhaps providential that only a 
small fraction of juvenile delinquents commit these 
violent crimes. The authors of this article report the 
results of an extensive study which they undertook 
to learn more about this group of offenders which, 
while small in number, entail a most troublesome 
disposition. 

In reviewing 50 years of literature on adolescent 
homicide, the authors conclude that there is increas- 
ing recognition of the clinical diversity of adolescents 
charged with homicide and the need for typological 
distinctions. They observe that efforts to test various 
hypotheses concerning adolescent homicide have suf- 
fered for want of larger samples of these offenders, 
especially for want of basic information about the 
nature and circumstances of their offenses. In their 
effort to obtain more data, the authors culled the case 
records of the Michigan Center for Forensic Psychi- 
atry for the years 1977 through mid-1985 to identify 
88 adolescents who had been charged with murder. 
After eliminating 16 of these cases because of inade- 
quate records, they were left with a total of 72 cases 
for this study. These cases were classified into three 
groups as follows: 1) psychotic—those presenting 
clear psychotic symptoms such as delusions and 
hallucinations; 2) conflict—adolescents who were not 


psychotic and who were engaged in interpersonal con- 
flict with the victim; and 3) crime—adolescents who 
commited the homicide in the course of another crime 
such as robbery or rape. For purposes of comparison, 
the authors selected 35 adolescents who had been 
charged with larceny during the same time period. 

In general, adolescents charged with homicide 
showed relatively less troubled backgrounds than 
those charged with larceny. A striking finding was 


that only 5 percent of the adolescent homicide group — 


were found to have psychotic symptoms. This finding 
ran counter to many earlier studies which concluded 
that many juvenile murderers are psychotic. At the 
same time, adolescent homicide perpetrators who fit 
into the “‘conflict”” group most often murdered family 
members or familiar persons, acting alone and almost 
always with a weapon, most frequently a gun. Less 
than a third of these offenders were intoxicated at 
the time of the commission of their offense. Those 
adolescents who were classed in the ‘‘crime’”’ group 
tended to murder strangers and rarely family mem- 
bers. They often used no weapon and half had an ac- 
complice who may have assisted in overpowering the 
victim. Three-quarters of these offenders were intox- 
icated on alcohol or drugs at the time of their offense 
and almost all of them fled the scene. Also, adoles- 
cents in the crime group presented a much more con- 
sistent history of prior delinquent behavior including 
poor school adjustment, prior criminal activity, and 
substance abuse, but a lower frequency of stressful 
life events prior to the offense. The authors conclude 
that these results suggest developmental differences 
among violent adolescents and raised the possibility 
of distinguishable developmental pathways to violent 
behavior. 


Forum. “Are We Legislating Reinstitutionaliza- 
tion?,”’ by J. R. Elpers, M.D.; ‘“‘Does the Community 
Mental Health Movement Have the Momentum to 
Survive?,” by J. Frank James, M.D.; and “‘A Public 
Policy for the Long-Term Mentally Ill: A Positive 
Alternative to Reinstitutionalization,” by Bert Pep- 
per, M.D. (July 1987). As more and more chronic men- 
tally ill persons are identified among the nation’s 
homeless who are wandering our streets, controversy 
persists over the efficacy and even the humanity of 
the so-called deinstitutionalization movement. As 
time passes, one tends to forget that the original plan 
to depopulate the nation’s state mental hospitals was 
not simply to ‘‘deinstitutionalize’’ these mentally ill 
persons, but rather to transfer their care to com- 
munity-based programs and facilities which were to 
become alternative care systems. The changeover 
was supposed to provide better care, and some 
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thought even at less cost. Now, some 30 years after 
the changeover began, we are having some serious 
doubts as to whether the desired results have been 
obtained. This forum provides a thoughtful resume 
of some of the factors and viewpoints which are be- 
ing considered in today’s review of the results of 
deinstitutionalization. 

In the lead article, Dr. Elpers observes that 
deinstitutionalization has failed to fulfill its promises, 
and he raises concerns that we may be on the verge 
of reinstituting the involuntary commitment of the 
mentally ill to once again get them off the streets. 
Dr. Elpers points to recent trends in legislation in 
California which favor increased utilization of 
hospital beds with increased pressures to admit pa- 
tients and more difficult criteria for discharging pa- 
tients. He sees California as a harbinger of change 
throughout the nation. In this context, he strongly 
recommends that mental health professionals get 
together and diminish the ambiguity which currently 
exists in their views; that they examine their options 
and come to some agreement as to what is best for 
mental patients and provide strong leadership to at- 
tain this. 

In the second article in this series, Dr. James re- 
marks that when the patients were originally dis- 
charged from the state hospitals, alternative treat- 
ment programs were supposed to be set up for them 
in the community. He observes that this has not oc- 
curred; that the patients have been discharged, but 
the funds have not been provided for their alternative 
care programs in the community. He feels that there 
is still a great deal of interest in developing com- 
munity mental health programs to reduce the need 
for institutional care, and he urges that all interested 
parties unite to advocate for the community treat- 
ment programs which were originally intended. 

In the last article in this series, Dr. Pepper, a well- 
known advocate for the care of the mentally ill, urges 
a “clinically sound and humane public policy”’ to pre- 
vent further deterioration in the life situations of the 
chronically mentally ill. He recommends that se- 
verely disturbed persons be hospitalized when their 
care needs cannot be reasonably met in non-hospital 
residential and treatment services. He also points to 
the growing relationship between drug abuse and 
mental disorder and recommends that drug and 
alcohol treatment services be rejoined with mental 
health treatment services. In my opinion, Dr. Pepper 
makes an especially telling point in his plea for 
recognition of the difference between mental disorder 
and its ensuing disability. He points out that while 
chronic mental disorder is not likely to be cured, its 
concomitant social disability is neither inevitable nor 
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incurable, if the patient has access to appropriate 
rehabilitation programs. 


In summary, Dr. Pepper recommends the imple- 
mentation of an enlightened policy for the care of the 
mentally ill, which would include suitable efforts at 
prevention, treatment maintenance and rehabilita- 
tion of persons with long-term chronic disorders, pro- 
grams for the care of the acutely ill to forestall the 
development of chronic disorders, and finally pro- 
grams for primary prevention in the population at 
large. 


“Moving Forward with Deinstitutionalization: 
Lessons of an Ethical Policy Analysis,” by Kathleen 
Coyne Plum, R.N. (October 1987). In this interesting 
article, Plum makes an eloquent plea for the applica- 
tion of professional ethical standards in the formula- 
tion of policy concerning the clinical management of 
the chronically mentally ill. It has been said that 
ethics are characterized by altruism to the extent 
that an ethical action would help the recipient and 
require a sacrifice on the part of the altruist. Perhaps 
this is what we are thinking about when we speak 
of human beings treating others in a humane fashion. 
Maybe Plum has a point when she suggests that we 
reconsider the benefits and burdens of social institu- 
tions in accordance with standards of equality, need, 
and respect for the uniqueness of individuals. 


This author observes that in pursuit of the policy 
for deinstitutionalization, benevolence and rehabilita- 
tion were grossly oversold with adverse consequences 
to many deinstitutionalized patients. Some of these 
patients live in ghetto-like conditions in the com- 
munity, some are homeless, and some have ended up 
in jails and prisons. Other undesirable consequences 
include former hospital patients loitering on the 
streets, displaying bizarre behavior, and heightened 
community concerns about increased crime—along 
with extended debate and controversy over location 
of neighborhood facilities for these mentally ill per- 
sons. Mental health professionals faced with the im- 
possible task of caring for these chronically mentally 
ill persons with inadequate resources find themselves 
frustrated and discouraged, victims of the ill-con- 
ceived deinstitutionalization movement. To forestall 
further inefficiency and perhaps inequity in the care 
system, the author urges that policy makers include 
an ethics content in their deliberations in order to per- 
mit clinicians more flexibility in the implementation 
of care programs to better ensure outcomes which 
are both cost-effective and humane. 


SOCIAL CASEWORK 


Reviewed by KATHERINE VAN WORMER 


“Social Work and Alcoholism Counseling,” by 
Katherine van Wormer (September 1987). This is my 
own article. It is also the article in this issue with the 
most relevance for criminal justice. What is the field 
of alcoholism treatment? Who are the counselors? 
What are key concerns and issues of alcoholism 
counseling? These are among the topic addressed in 
this analysis. 

I wrote this article as a sociological study of a 
burgeoning, occupational enterprise, the purpose of 
this approach being to analyze, dissect, and recom- 
mend. The article, accordingly, is sufficiently con- 
troversial to “raise eyebrows” among counselors and 
social workers alike. Most readers, however, will 
agree with the basic premise which is that wider 
training in alcoholism treatment must be included in 
the curricula of all the helping professions. 


‘Parental Aging: Clinical Issues in Adult 
Psychotherapy,” by Sharon Shaw (September 1987). 
The imnact of aging parents on adult family members 
is explored in this study utilizing the context of 
developmental family systems theory. The author 
tackles a well-worn topic in a thoughtful and thought- 
provoking way. All sorts of practical ways of ap- 
proaching adult children are presented here. 

Appropriate clinical intervention may consist of: 
attacking old rules that no longer apply, breaking 
dysfunctional, hierarchical barriers between parent 
and child, adopting the role of educator for situations 
of organic illness such as Alzheimer’s disease, and 
easing the emotional upheaval caused by placing an 
impaired parent in a nursing home. All these matters 
are sensitively discussed in this comprehensive treat- 
ment of the conflicts experienced by adult children 
of aging parents. 


‘Detecting Wife and Child Abuse in Clinical Set- 
tings,’ by John Brekke (June 1987). Using as its 
underlying assumption that abuse is not the result 
of family pathology but, rather, stems from pathol- 
ogy in the perpetrator, the present article perceives 
victim safety as the primary concern of the therapist. 
To help the worker uncover the secret of abuse, the 
author offers strategies for detecting abuse through 
the asking of key, well-timed questions. Both wife 
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and child abuse are addressed in this discussion. 


“Legal Criteria and Clinical Predictions in Drug 
Legislation,” by José Ashford (June 1987). While 
sentencing policies for general criminal behavior have 
moved in one direction (punitive), sentencing policies 
for drug-related behavior have gone another way (in- 
dividualized approach). This article considers ethical 
dilemmas for social workers requested by the court 
to decide which offenders are amenable to treatment 
and which ones are not. A plea is made for guidelines 
by the profession (1) to examine criteria in drug- 
diversionary legislation and (2) to consider the 
broader issues of whether or not social workers 
should be asked by the courts to predict offender 
treatment outcomes at all. 


FEDERAL PROBATION 


JOURNAL OF STUDIES ON 
ALCOHOL 


Reviewed by EDWARD M. READ 


Editor’s Note: Beginning in this issue, Edward M. Read, United 
States probation officer in the District of Maryland, will regularly 
review the Journal of Studies on Alcohol for Federai Probation. 
Read, who holds a bachelor of arts degree in psychology from 
Earlham College and a master’s degree in social work from Col- 
umbia University, has been in the Federal Probation System since 
1983. Read has also worked as a county parole officer, as a case 
manager for the Federal Bureau of Prisons, and as a drug counselor. 
An article by Read—‘‘The Alcoholic, the Probation Officer, and 
AA: A Viable Team Approach to Supervision’’—was featured in 
the March 1987 issue of Federal Probation. 


‘‘Male Primary Alcoholics With and Without 
Family Histories of Affective Disorder,” by Sidney 
Zisook, M.D., and Marc A. Schuckit, M.D. (July 1987). 
This interesting study attempts to shed some light 
on the intricate relationship between primary 
alcoholics with and without histories of affective 
disorder (e.g., depression, suicidal behavior, etc.). 
Unraveling a bit further the already well-documented 
prevalence and association of alcohol-related prob- 
lems and depression, the authors attempt to broaden 
our understanding by a close statistical examination 
of patients’ (the “‘study sample’’) clinical histories. 
Previous studies have had some success pinpointing 
the critical distinction between alcoholism as a 
primary illness on the one hand, and that which it 
becomes on the other when functioning in a secon- 
dary role to depression. For example, the clinically 
depressed patient or client who abuses alcohol as a 
self-medication technique to overcome a situational 
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loss should always be distinguished from the chronic 
alcoholic suffering depressive symptomatology. But 
what of the role or impact of an alcoholic’s immediate 
family history, and particularly the affective disorder 
element, in the course and clinical etiology of 
alcoholism? Dual diagnosis (alcoholism plus a 
psychiatric disorder) is certainly an emerging clinical 
issue coming under greater and greater scrutiny. This 
study at least begins to isolate some of the predispos- 
ing factors which eventually should make it easier 
for professionals in the field to more accurately 
assess viable treatment options. 

The authors examined the family histories of 
“carefully diagnosed”’ primary alcoholics, searching 
for noticeable differences between those who pos- 
sessed histories of family affective disorder and those 
without such history; they attempted to isolate per- 
sonal, family, and demographic variables within each 
group. Would primary alcoholics with a definite 
history of family dysfunction related to affective 
disorder form a distinct sub-group? Do primary 
alcoholics with a family history of serious depression 
encounter different problems than those of other 
primary alcoholics? Is there a special genetic relation- 
ship between alcoholism, family affective disorder, 
and any combinations thereof? 

There does appear to be a ‘‘modest relationship”’ 
between diagnosed alcoholics with a history of 
familial affective disorder and the ‘‘course and out- 
come of primary alcoholism.’’ Most simply, these 
alcoholics have a harder time of it. They tend to ex- 
hibit a much more serious array of prior suicide at- 
tempts, instances of depression, earlier onset of 
alcohol-related difficulties, heavier overall drinking, 
and more non-alcohol drug abuse than those 
alcoholics free from such a family malady. 

A genuine and vigorous scrutinization of the 
statistical data is made by the authors, complete with 
cautionary statements as to the need for further 
documentation. But following a careful analysis, they 
favor a conclusion which neither supposes a direct 
genetic correlation between primary alcoholism in the 
family and a family history of affective disorder nor 
totally discounts such a possibility. Instead they sug- 
gest the two disorders (alcoholism and affective 
disorder) are genetically separate but the presence 
of either or both in family members of alcoholic men 
‘adversely effects their illness in an additive way.” 
Were we to draw this out then, alcoholic men with 
family histories of both disorders are likely to ex- 
perience a much more problem-ridden and “‘intense”’ 
disease pattern (and course of treatment, presum- 
ably) than men with neither dysfunction identifiable 
within the immediate family. Alcoholics possessing 
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one or the other, but not both, would most likely pre 
sent a more “intermediary’’ and less pathological 
course of treatment or clinical etiology. Those with 
neither element present would experience ‘‘the most 
benign clinical course at intake as well as during the 
first year followup.” 

And finally, an equally important conclusion prof- 
fered by the authors is that the greater or more pro- 
nounced the psychiatric disorder detected in the 
alcoholic’s immediate family, the higher the prob- 
ability the alcoholic will also suffer an increased 
degree of psychopathology. They write, ‘‘to be raised 
by a parent with a genetically influenced behavioral 
disorder, such as alcoholism or affective disorder, 
might be doubly disabling; the individual not only 
has to deal with inherited vulnerabilities and 
predispositions, but also with an often chaotic, incon- 
sistent or depriving environment, combining to 
create an atmosphere of severe difficulties.” 

There is no doubt the authors would agree that 
only a bare beginning has been made within this par- 
ticular facet of alcoholism research; however, this is 
valuable data as it serves to remind us of the com- 
plicated and multifaceted nature of the disease itself, 
the need to be mindful of family characteristics and 
background, and the real differences between 
alcoholics. They are simply not all identical due to 
their common disease bond. Some may have to battle 
much more than just not taking a drink. 


‘‘A Prospective Study of Successful Long-Term 
Adjustment in Alcohol Dependence: Social Drinking 
Versus Abstinence,” by Goran Nordstrom, M.D., and 
Mats Berglund, M.D. (March 1987). The heated 
debate continues to rage. Is the alcoholic ever safely 
capable of a return to social drinking? What is the 
nature of the differences between those who can ar.d 
those who cannot? Are there special characteristics 
associated with social drinking as compared to 
abstinence within a previously identified alcohol- 
dependent population? The authors attempt to 
answer some of these controversial questions via a 
longitudinal study of a sample of diagnosed alco- 
holics who entered a Swedish hospital facility and 
were followed up 20 years later for examination along 
a variety of social, personality, and psychological con- 
tinuums. Focusing their statistical analysis on a 
population of subjects defined solely as having ex- 
perienced a relatively ‘“‘good social adjustment,”’ the 
authors reach some rather startling conclusions in 
this day and age of abstinence-based treatment 
models. 

Their results? A significantly higher frequency of 
personality disturbance seemed to be specific to 


previously alcohol-dependent abstainers as compared 
to the social drinker study group. By looking at in- 
itial personality assessment ratings conducted at 
hospital intake (20 years earlier), the writers highlight 
the predictive power of such inventories in determin- 
ing the ‘‘types of successful longterm outcome in 
alcohol dependence.” Additionally, it was noted that 
abstainers were significantly more often less socially 
stable (at admission) than the group of previously 
alcohol-dependent social drinkers. The unstated im- 
plication of course is that those alcoholics finding it 
necessary to remain completely abstinent are more 
seriously damaged than their counterparts. 

Touted more than any other single finding in this 
study is the authors’ contention that ‘‘alcohol de- 
pendence does not preclude a return to social drink- 
ing.’ A quick examination of prior studies is used 
as a way of buttressing their argument that this 
finding is particularly noteworthy and valid. More 
specifically, they state since the research did not in- 
volve a population of alcoholics in which a clear 
distinction could be made between those individuals 
manifesting a lesser degree of alcoholism versus a 
more pronounced alcoholic case population, further 
justification is offered for their controversial postula- 
tion. In other words, each and every one of the sub- 
jects studied were initially diagnosed as ‘‘alcoholic’’; 
this avoids some obvious potential windows for 
criticism. So the authors feel justified in focusing on 
the importance of identifying personality traits, 
social stability factors, and internal control issues as 
primary predictors of a “‘safe’”’ return to social alcohol 
consumption. 

I was pleased to note the authors’ strong conclu- 
sions which suggested the degree to which most safe 
social drinking (by previously diagnosed alcoholics) 
was more often than not preceeded by periods of 
abstinence with a mean duration of at least 3 years. 
Accordingly, I feel compelled to emphasize the lack 
of any hint on the part of the authors which would 
suggest that health professionals could now begin to 
immediately shape their patients into a safe social 
drinking lifestyle following any one inpatient stay. 
The authors further contend that social drinking by 
their alcohol-dependent subjects was neither more 
nor less conducive to relapse than abstinence. There 
simply appeared to be little difference in relapse rates 
between the two groups. Thus, another rather un- 
precedented and controversial statement given to- 
day’s push for the benefits of self-help abstinent 
groups and education designed to dispel any notion 
of an alcoholic ever returning to social drinking. 

The authors are not specifically refuting the 
disease concept of alcoholism and its fairly well- 
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documented progressivity (as advanced by Jellinek 
in 1960). However, they do bring to light some highly 
revolutionary treatment issues which are quite at 
odds with other dominant and professionally ac- 


claimed theoretical frameworks regarding both. 
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alcoholism etilogy and treatment. The reviewer 
trusts readers will remain carefully circumspect 
because so much more needs to be assimilated, 
learned, tested, and tried before any definitive con- 
clusions would be safe for treatment implementation. 
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Predicting Criminal Behavior 


The Prediction of Criminal Violence. Edited by 
Fernand N. Dutile and Cleon N. Foust. Springfield 
_ Illinois: Charles C. Thomas Publisher, 1987. Pp. 238. 


The Prediction of Criminal Violence contributes to 
a growing discussion and debate regarding the pro- 
priety and the ability of social scientists, psychi- 
atrists, and criminal justice personnel to predict 
criminal behavior. By virtue of its breadth and its 
diversity of views, this book fills an important niche 
in the criminal justice literature. 

The book arises out of a symposium in 1985 which 
brought together some of the foremost scholars in 
the fields of law, social science, and public policy. Ar- 
ticles are included by such legal scholars as Martin 
Guggenheim, Dan Hopson, Robert McKay, Marc 
Miller, and Richard Singer. Social scientists con- 
tributing to the discussion include Todd Clear, 
Stephen Gottfredson, Peter Greenwood, and John 
Conrad. Seymour Halleck, psychiatrist, Jerome 
Miller, National Center of Institutional Alternatives, 
and Stephen Goldsmith, prosecuting attorney, pro- 
vide the diversity of views so important to a 
thorough discussion of predicting dangerousness. 
The diversity of opinions and views expressed by 
these and other eminent scholars and practitioners 
provide the reader with no resolution to the ethical, 
practical, and social scientific problems of predicting 
dangerousness. But they do clearly set forth the pro- 
blems and prospects. 

The book is divided into sections on predicting 
violence for adults and predicting violence for 
juveniles. It includes a brief section summarizing and 
synthesizing the conference. One criticism of the 
presentations is that they read like oral presenta- 
tions. As a result, they are often less detailed than 
the subjects deserve. For example, the chapter pro- 
viding a review of the literature on predicting 
dangerousness is only 11 pages long and does not pre- 
sent the detail that the topic deserves. Having seen 
more thorough presentations by many of the con- 
tributors to this volume, I suspect that the lack of 
depth and detail may have resulted from the format 
of the conference. For those interested in more de- 
tailed presentations, John Monahan’s Predicting 
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Violent Behavior, David Farrington and Roger 
Tarlin’s Prediction in Criminology, and Don‘ Gott- 
fredson and Michael Tonry’s Prediction and Classi- 
fication are recommended. 


The Prediction of Criminal Violence fills a gap in 
the literature for those who want to become familiar 
with the issues involved but do not require a 
thorough review of the research literature or a deeply 
technical discussion of the problems of prediction. 
This book is written more for undergraduates, prac- 
titioners, and legislators who want more focus on 
philosophical and legal issues with an overview of the 
research literature. 

The conference agenda seemed intended to bring 
together individuals with diverse views with the hope 
that the diversity would result in some debate. In 
fact, periodically throughout the book there are 
“roundtables” in which other participants at the con- 
ference comment on the previous papers. Although 
this had the potential for some interesting exchanges 
among the participants, it failed to generate inter- 
esting commentary or debate. Although the pre- 
senters did have points of disagreement, the round- 
tables failed to stimulate significant interchange. 

Perhaps the most significant point of contention 
among the presenters turned on whether social scien- 
tists should use their knowledge to assist in pre- 
dictions of violence for individuals or groups of in- 
dividuals. Marc Miller expressed one important 
dimension of the controversy when he argued that 
“bail and sentencing decisions repeatedly produce 
errors—incorrect predictions—at higher rate than do 
more scientific predictions.’’ He concludes from this 
premise that ‘‘... the decision not to use explicit 
predictions may present ethical problems as great as, 
or greater than, the decision to use such predictions.” 
He joins these perspectives with the principle that 
retribution should be the ‘“‘defining principle” such 
that retribution would set the limits of punishments 
and that only within such limits would predictions 
of dangerousness and resource allocation influence 
the actual sentence given. Following Miller’s cogent 
and convincing argument for limited use of predic- 
tions of dangerousness is another excellent article by 
Richard Singer. Singer develops the view that: ““The 
criminal sanction is used to express blame for past 


conduct; predictions of future conduct do not belong 
in that system’’. In support of this position he 
develops a very logical and rational argument sup- 
ported by case law that the criminal sanction is in- 


’ tended to express blame and that the accommoda- 


tion position expressed by Miller is not good social 
policy. Both of these positions are clearly developed 
and logically supported. 

Practitioners and policy makers should consider 
issues such as the one discussed above because they 
form the basis of much criminal justice decisionmak- 
ing. Everyone who formulates policy and processes 
offenders should look to discussions such as are con- 
tained in this book because they are likely to be the 
focus of debate for some time, and they are of major 
importance to the operation of the criminal justice 
system. 


University Park, Pennsylvania JOHN H. KRAMER 


Science or Art? 


The Science of Criminal Justice. By James R. 
Davis. Jefferson, North Carolina: McFarland and 
Company, Inc., 1986. Pp. 183. $24.95. 


One of the first things I look for in opening a book 
is a biography of the author. This book was received 
without a dustcover where the biographical sketch 
is frequently found. As dustcovers are frequently 
separated from their books, it is always appreciateu 
when the publisher is thoughful enough to put the 
biography inside the book. From the preface, the 


-reader learns that the author had been a probation 


officer and had performed extensive criminal justice 
research. Aside from that, the reader does not know 
much more about Davis. [Editor’s Note: James R. 
Davis is a probation officer, New York City Depart- 
ment of Probation.]} 

. The book has an intriguing title which it does not 
live up to. The author writes that the book is an at- 
tempt to “answer the question of whether or not 
criminal justice is a science.”’ In this brief text, the 
author does a literature review of what he considers 
to be the primary areas of criminal justice: the police, 
the courts, punishment, and corrections. These 
chapters provide a wealth of information to anyone 
researching these areas, but they make dry reading. 

After reviewing much of the research and view- 
points in the specified areas of criminal justice, the 
final chapter is supposed to answer the question 
posed in the beginning: Is criminal justice a science? 
The author concludes that it is a science and ob- 
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viously disagrees with those critics who still see it 
as an art. The answer does not necessarily lie only 
in the application of scientific methods but in the 
rigorous testing of theories with the survival of the 
fittest. He then offers his own theory of criminal 
justice by providing two assumptions and six 
theorems. The assumptions are that society agrees 
on certain basic values and that offenders have free 
will. The six theorems ‘‘are generalizations which 
hold historically across criminal justice systems”’: 

1. Many agents and forces, both inside and out- 
side the criminal justice system, are acting to 
determine the offender’s fate both directly and 
indirectly. Some of these forces are positive, 
some negative, and some neutral. 

2. Defendants receive individual attention in the 
processing of their cases. 

3. An arrest record is a gauge of prognosis in 
criminal justice. 

4. There are no right or wrong decisions in criminal 
justice; there are only moral and normative 
decisions. 

5. Uncertainty is essential in the criminal justice 
system. 

6. The criminal justice system will never break 
down. 

Davis speculates that he might have developed a 
new theory of criminal jutice. However, as with all 
theories, the author says it should be tested em- 
pirically. As he explains them, his assumptions and 
theorems make sense. He volunteers that there is 
only “‘intuitive’’ proof that they are valid. While it 
might be granted that Davis has developed a new 
theory of criminal justice, the book does little to 
satisfy me that criminal justice is indeed a science. 

One final observation. There are 26 pages of notes 
on the chapters in the back of the book with hundreds 
of references. A quick scan found two 1981 references 
and about 11 for 1980; all the rest pre-dated 1980. 
This makes the book quite dated with respect to more 
recent research. 


McAllen, Texas PAuL W. BROWN 


State of the Art 


Encyclopedia of Social Work (18th edition). By 
Anne Minahan, editor in chief, and others. Silver 
Spring, Maryland: National Association of Social 
Workers, 1987. Pp. 2,048. $75 (includes supplement). 


The beauty of the 18th edition of the Encyclopedia 
of Social Work is in both its readability and clear 
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relevance to all aspects of social science. The two 
comprehensive volumes that comprise the set have 
emerged as a result of an intensive review of previous 
editions of the encyclopedia made in light of the state 
’ of the art of the practice of social work today, social 
work in North America. Social work practice is con- 
_ ceptualized by the editors in terms of current social 
problems and issues and in terms of environmental 
and institutional contexts. 

Almost every article in the two-volume en- 
cyclopedia emphasizes social work practice. Specific 
fields of practice are examined, as is work with 
various populations and population sizes, and these 
in relation to contemporary social problems and 
issues. Throughout the body of the text, from the 
first topic covered—abortion—to the last—youth 
service agencies—the topics consistently are relevant 
end meaningful to helping and/or correctional pro- 
fessions. 

Readers of Federal Probation will find a great deal 
of interest here. The section on female offenders, for 
instance, analyzes female criminality patterns and 
correctly refutes earlier, much publicized studies that 
strived to establish a causal link between the 
women’s movement and a purported increase in 
violent crimes by women. The thoroughness of the 
research analysis presented in this article is repre- 
sentative of the quality of the analysis throughout. 
Among other correctional issues emphasized are 
juvenile justice, crime victimization, adult correc- 
tions, deinstitutionalization, suicide, prostitution, 
capital punishment, and drug abuse. 

The emphasis on ethnic-sensitive practice reflects 
the awareness by the social work profession today 
of the social and political context in which social work 
necessarily is to be practiced. In comparison with the 
1977 edition, the 1987 encyclopedia is not only more 
extensive, more interdisciplinary, but also more sen- 
sitive to the needs and interests of minorities; topics 
such as immigration, homelessness, and gay/lesbian 
concerns enhance this presentation. 

Personally, I would have preferred a more inter- 
national, as opposed to a strictly limited, national 
focus. How much one can learn by viewing social 
work and social welfare policy widely! The several 
brief articles on international practice and training 
fail to dispel the myth harbored elsewhere that 
American social work is social work in toto. Unfor- 
tunately, the ethnocentrism evidenced here is all too 
typical of American textbooks in general. 

A second major shortcoming of the Encyclopedia 
of Social Work, especially striking in light of the 
editors’ stated emphasis on social work practice, is 
the extremely limited coverage of the disease 


alcoholism. A scant 10 pages is devoted to alcoholism 
and its treatment and an additional 10 to drug abuse. 
Related phenomena such as anorexia and bulimea are 
not listed in the index. Such an oversight in these 
major addictive areas is, sadly, a reflection of the 
historical reluctance by the social work profession tv 
come to grips with the pervasiveness of addictive 
disorders in the treatment population. Only 2.4 per- 
cent of social work graduate students specialize in 
substance abuse treatment: This fact is contained in 
the statistical supplement to the Encyclopedia. 

The supplement to the 18th edition, Face the 
Nation 1987, is a helpful reference source which, 
unlike the main portion of the text, contains much 
international data. The demographic tables presented 
effectively illustrate and highlight social and 
economic trends and developments. Information 
presented is up-to-date and derived from a broad 
spectrum of sources. 

For those in the human services field, this recent 
edition of The Encyclopedia of Social Work can be 
recommended highiy. This one set of encyclopedia 
contains the knowledge equivalent of hundreds of 
textbooks and is thus quite economical as a reference 
purchase. Because of the informed, literate way it 
synthesizes interdisciplinary research on multiple 
topics of interest for corrections, this comprehensive 
work would be a welcome addition to the professional 
person’s library. Because of its practice orientation, 
correctional personnel engaged in group and family 
work can check for useful guidelines and theoretical 
frameworks here. 


Bowling Green, Kentucky KATHERINE VAN WORMER 
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Federal Bureau of Prisons: 1986 Annual Report. 
U.S. Department of Justice, Washington, DC. Pp. 16. 

It’s About Time: Solving America’s Prison 
Crowding Crisis. By John Irwin and James Austin, 
National Council on Crime and Delinquency, 77 
Maiden Lane, Fourth Floor, San Francisco, Califor- 
nia 94108, August 1987. Pp. 23. This pamphlet ex- 
plores the prison crowding crisis in the United States 
and suggests that shorter prison terms are a viable 
solution to reducing prison populations. 

The Prison Journal, Vol. LXVII, No. 1, Spring- 
Summer 1987. The Pennsylvania Prison Society, 
311 South Juniper Street, Philadelphia, Pennsylvania 
19107. Pp. 37. This issue offers a retrospective look 
at 200 years of the Society’s history as reflected in 
The Prison Journal. 


68 FEDERAL PROBATION 


Research Program Plan: Fiscal Year 1988. National 
Institute of Justice, U.S. Department of Justice, 
Washington, DC 20531, October 1987. Pp. 49. 

Victim Appearances at Sentencing Hearings 
- Under the California Victims’ Bill of Rights. By Ed- 
win Villmoare and Virginia Neto, National Institute 
of Justice, U.S. Department of Justice, Washington, 
DC 20531, March 1987. Pp. 79. This is an executive 
summary of a study conducted of the implementa- 
tion of California’s Proposition 8, the Victims’ Bill 
of Rights, giving victims of crime the right to appear 
and be heard at felony sentencing hearings (the right 
of allocution) and at parole eligibility hearings. 

What Kind of Future? Violence and Public Safety 
in the Year 2000. By Elliott Currie, National Council 
on Crime and Delinquency, 77 Maiden Lane, Fourth 
Floor, San Francisco, California 94108, July 1987. Pp. 
21. The first in a series of policy papers published by 
NCCD, this booklet is a commentary on current 
domestic policies and their potential effect on the 
nation’s young people. 
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Controlling Corporate Illegality: The Regulatory 
Justice System. By Nancy Frank and Michael 
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Lombness. Cincinnati, Ohio: Anderson Publishing 
Company, 1988. Pp. 147. 

From Boy to Man, From Delinquency to Crime. 
By Marvin E. Wolfgang, Terence P. Thornberry, and 
Robert M. Figlio. Chicago: The University of Chicago 
Press, 1987. Pp. 221. $29.95. 

Law and Justice. By Howard Abadinsky. Chicago: 
Nelson-Hall Publishers, 1988. Pp. 275. $14.95. 

Observations on Parole: A Collection of Readings 
from Western Europe, Canada and the United States. 
Edited by Edward E. Rhine. Washington, DC: Na- 
tional Institute of Corrections. Pp. 106. 

The Social Work Dictionary. By Robert L. Barker. 
Silver Spring, Maryland: National Association of 
Social Workers, 1987. Pp. 207. 

Ultimate Penalties: Capital Punishment, Life Im- 
prisonment, Physical Torture. By Leon Shaskolsky 
Sheleff. Columbus, Ohio: Ohio State University 
Press, 1987. Pp. 492. $27.50. 

Violence Prediction: Guidelines for the Forensic 
Practitioner. By Harold V. Hall. Springfield, Illinois: 
Charles C. Thomas, 1987. Pp. 217. 

Women, Crime, and Criminal Justice. By Ralph 
Weisheit and Sue Mahan. Cincinnati, Ohio: Ander- 
son Publishing Company, 1988. Pp. 190. 
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Manuel Lopez-Rey, former chief of the United Na- 
tions Criminal Policy Section and chairman of the 
United Nations Crime Prevention and Control Com- 
mittee, died on December 15, 1987. Dr. Lopez-Rey 
also served at the Institute of Criminology in Cam- 
bridge, England and as a criminal court judge and 
professor of criminal law in Spain. His contributions 

‘to Federal Probation included ‘Crime, Criminal 
Justice, and Criminology: An Inventory’ (June 
1982), ““The Need for a New International-National 
Criminal Justice Order’’ (March 1984), and “‘The 
Dimensions of Crime’’ (March 1986). 

Norman A. Carlson, former director of the Bureau 
of Prisons, has received a Presidential Rank Award 
of Distinguished Executive for outstanding manage- 
ment of the government’s programs. Carlson was 
among 58 award recipients at a recent White House 
ceremony attended by President Reagan and Office 
of Personnel Management Director Constance 
Horner. Carlson’s nomination called him a ‘‘talented, 
dedicated, and creative leader [who] has successfully 
balanced the security and human needs of the in- 
mates with those of the staff and the community.” 

The National Institute of Justice has established 
the NIJ AIDS Clearinghouse to disseminate AIDS 
information developed by NIJ, the Centers for 
Disease Control, and other agencies of the U.S. Public 
Health Service and the Department of Justice, as 
well as materials prepared by professional associa- 
tions. Criminal justice professionals may call the 
clearinghouse’s telephone information line which is 
manned by an information specialist available to 
answer questions about AIDS, make referrals, and 
suggest publications pertaining to the disease as it 
relates to criminal justice. To reach the NIJ AIDS 
Clearinghouse, dial (301) 251-5500. 

The National Institute of Justice publication, 
AIDS and the Law Enforcement Officer: Concerns 
and Public Responses—among other things—advises 
law enforcement agencies to conduct regular train- 
ing sessions about AIDS for both new and seasoned 
personnel. Suggestions include developing and en- 
forcing consistent, rational AIDS policies regarding 
precautionary measures and protective equipment; 
ensuring careful supervision of lockup areas to pre- 
vent sexual contact or needle sharing; keeping the 
department continuously abreast of AIDS research 
developments and passing all new information on to 
the staff; and coordinating the department’s AIDS 
training and policies with local public health depart- 
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ments, hospitals, emergency medical services, fire 
departments, and community-based AIDS action 


_groups. The November/December 1987 issue of NIJ 


Reports condenses this publication, which was 
authored by Theodore M. Hammett of Abt Associ- 
ates. For a free single copy (reference: NCJ 105196), 
write to National Institute of Justice, NIJ Reports, 
Box 6000, Rockville, Maryland 20850. 


Offender Monitoring, a new publication of 
Behavior Control Technology Associates, covers the 
news and issues surrounding the electronic monitor- 
ing of offenders. The premier issue features a discus- 
sion of court cases on monitoring issues, the report 
of a visit to an agency using monitoring, and news 
about monitoring products. The newsletter’s editor 
and publisher is Marc W. Renzema, Ph.D., who cur- 
rently teaches at Kutztown University in Penn- 
sylvania. For subscription rates or for further infor- 
mation, write to: Offender Monitoring, Post Office 
Box 88, Maxatawny, Pennsylvania 19538. 


Despite a tripled caseload and expansion into new 
supervisory districts, the Kentucky Corrections 
Cabinet’s Intensive Supervision Program has main- 
tained the quality of supervision with which it 
started. This is according to a second year study 
which indicated that the program maintained a suc- 
cess rate of 83 percent. Of the 17 percent of the 
caseload which failed to fulfill the strict requirements 
of the program, 15 percent was reincarcerated for 
technical violations of the terms of supervision and 
2 percent for conviction on a new felony charge. The 
intensive supervision program is a product of Gover- 
nor Martha Layne Collins’ Task Force on Prison Op- 
tions and was designed to place selected offenders 
in a closely supervised program of sanctions and con- 
trols within their own communities, rather than in 
the state’s overcrowded and costly prisons. For more 
information, call C. Daniel Huck, Corrections 
Cabinet, at (502) 564-4726. 


According to the American Bar Association— 
reporting on the results of a recent poll in the 
September 1987 issue of the ABA Journal—94 per- 
cent of lawyers in the United States think that the 
U.S. Constitution is not out of date even after two 
centuries of service. Although 69 percent of the 
lawyers polled think the Electoral College should be 
eliminated in favor of direct election of the President, 
those responding would not support major changes 
in the Constitution. Results of the poll also indicated 
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strong support of the Bill of Rights and overwhelm- 
ing support for the fifth amendment privilege against 
self-incrimination and the sixth amendment right to 
jury trial, with 96 percent of lawyers responding in 
‘favor of keeping these protections. 

According to Criminal Developments in 1987, a 
report of the National Council for Crime Prevention, 
Sweden, more than f million crimes were reported in 
Sweden in 1986. This number is more than quintu- 
ple the number of crimes reported in that country in 
1950. Of the 1 million crimes reported in 1986, 
364,000 were cleared up. Approximately 92,000 sus- 
pects were behind these 364,000 crimes. 

Wil Najjar, community services district supervisor 
for the Minnesota Department of Corrections and a 
veteran of 32 years in the corrections profession, was 
recently named corrections person of the year by the 
Minnesota Corrections Association. Najjar, who has 
served as community services district supervisor 
since 1968, has also worked as a youth camp 
counselor, a juvenile parole agent, an adult agent, and 
a camp superintendent. 

The National Council of Juvenile and Family 
Court Judges and the National District Attorneys 
Association are co-sponsoring the 15th national con- 
ference on juvenile justice. The conference, which will 
be held March 13-16, 1988 in Miami, Florida, will ad- 
dress topics including developing an AIDS program 
in detention, child homicide, and youth gangs. For 
more information, write to: Juvenile Justice Con- 
ference, National District Attorneys Association, 
1033 North Fairfax Street, Suite 200, Alexandria, 
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Virginia 22314, or call (703) 549-9222. 

The Correctional Education Association Region I 
will hold its annual conference on June 1-3, 1988 in 
Ellenville, New York. Registration information is 
available from Paige Keyes, Post Office Box 439, An- 
nandale, New Jersey 08801. 

The 10th International Congress on Criminology 
will be held September 4-9, 1988 in Hamburg, Federal 
Republic of Germany. The congress, which will ad- 
dress the topic, ‘‘Perspectives in Criminology, 
Challenges of Crime, and Strategies of Action,”’ will 
focus on issues including violence and criminal 
careers, crime and abuses of power, and women’s 
studies in criminology. For further information, con- 
tact the congress secretariat: HMC Congress 
Organisation, 10th International Congress on 
Criminology, Post Office Box 30 24 80, D-2000 Ham- 
burg 36, Federal Republic of Germany. 


The American Academy of Judicial Education will 
be sponsoring numerous conferences in 1988. Among 
those planned are: “‘A Judge’s Philosophy of Law,” 
to be held February 14-19 at Arizona State Univer- 
sity and July 3-8 at Harvard Law School; “Fact Find- 
ing and Decision Making” (including stress and 
judicial performance, courtroom communication, and 
time management), to be held February 22-26 at 
Arizona State University and July 11-15 at Harvard 
Law School; and ‘Constitutional Criminal Pro- 
cedure,” to be held June 26-30 at Washington and 
Lee University. For further information, write to 
American Academy of Judicial Education, Suite 824, 
2025 Eye Street, N.W., Washington, DC 20006. 
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